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Introduction

P. Whitney Lackenbauer and Suzanne Lalonde’

The evolution of the law of the sea, particularly since the middle of
the 20 century, has had a profound impact on inter-state relations. Two
specific innovations — the recognition of coastal States” sovereign rights
over the resources of the continental shelf? and in fisheries zones,?
eventually subsumed by the exclusive economic zone (EEZ)* — triggered
a massive reordering of the oceans to define the spatial extent of these
new prerogatives.
The introduction of continental shelf and EEZ legal regimes,
extending far offshore, brought distant coastal States into contact,
transforming them into neighbours in need of new international
boundaries.> According to Philip Steinberg in The Social Construction of
the Ocean, it also brought traditional visions of an ocean commons open
to all into conflict with expansive claims to jurisdiction over ocean
spaces for resource exploitation and conservation, a clash exacerbated
by differing interpretations of the rules governing maritime boundary
delimitation.®
This tension between the oceans as a global commodity and national
preserve is also at play in the Arctic region. In the International chapter
of the Arctic and Northern Policy Framework (ANPF) released in October
2019, the Government of Canada highlights that:
The Arctic is a geopolitically important region. Global interest in this
region is surging as climate change and natural hazards profoundly
affect the Arctic. Climate-driven changes are making Arctic waters
more accessible, leading to growing international interest in the
prospects for Arctic shipping, fisheries and natural resources
development. At the same time, there is growing international interest
in protecting the fragile Arctic ecosystem from the impacts of climate
change.

Lest the reader worry that these changes place Canada in a vulnerable

position, the policy statement emphasizes that:
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The Government of Canada is firmly asserting its presence in the North.
Canada's Arctic sovereignty is longstanding and well established. Every
day, through a wide range of activities, governments, Indigenous
peoples, and local communities all express Canada's enduring
sovereignty over its Arctic lands and waters. Canada will continue to
exercise the full extent of its rights and sovereignty over its land
territory and its Arctic waters, including the Northwest Passage.”

These are not new observations and pledges. The 2009 Northern
Strategy identified “exercising Canada’s Arctic sovereignty” as the
country’s number one priority, committing the government to “seeking
to resolve boundary disputes”; to securing international recognition for
the full extent of Canada’s extended continental shelf; and to addressing
Arctic governance issues. Despite media, academic, and political anxiety
about melting sea ice, increased international interest, and uncertain
Arctic boundaries, the Northern Strategy insisted that all of Canada’s
disagreements with foreign States about its Arctic lands and waters “are
well-managed and pose no sovereignty or defence challenges for
Canada. In fact, they have had no impact on Canada’s ability to work
collaboratively and cooperatively with the United States, Denmark or
other Arctic neighbours on issues of real significance and importance.”
It also proclaimed that Canada’s sovereignty over its lands and waters
in the Arctic is “longstanding and well established.”®

The ANPF pursues the same sound strategy and promotes a
collaborative agenda, both internally and externally. Emphasizing that
Canadian interests benefit from a robust legal regime, the ANPF
identifies as a key priority (Goal 6) the strengthening of “the rules-based
international order in the Arctic, which has already helped ensure the
region remains peaceful and stable.” It reiterates Canada’s resolve to
play a leadership role, in partnership with Northerners and Indigenous
peoples, to ensure that evolving international norms promote Canadian
interests and values. It also recognizes that international rules and
institutions will play a critical role in helping Canada resolve its
outstanding boundary disputes and continental shelf overlaps in the
Arctic.?

The objectives listed under Goal 6 include to “strengthen bilateral
cooperation with Arctic and key non-Arctic states and actors” and to
“define more clearly Canada’s marine areas and boundaries in the
Arctic.” The ANPF specifically “targets” cooperation with Canada’s
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North American Arctic partners: the United States-Alaska and Kingdom

of Denmark-Greenland. Ironically, it is with these neighbours that

Canada has outstanding boundary and “status-of-waters” disagree-

ments. Acknowledging this reality, the Framework notes that Canada:
will also seek appropriate opportunities to resolve, peacefully and in
accordance with international law, Canada’s three outstanding
boundary disputes, one with the United States in the Beaufort Sea and
two with the Kingdom of Denmark regarding the Lincoln Sea and Hans
Island, as well as any continental shelf overlaps. Further, we will
modernize the data used to establish the baselines from which Canada’s
maritime zones in the Arctic are measured.?

In a recent article on Canada’s unresolved boundary disputes,
Michael Byers and Andreas Jsthagen observe that “the status of each
maritime boundary can only be explained on the basis of its own unique
geographic, historic, political, and legal context. Canada’s unresolved
maritime boundaries are the result of circumstances specific to each of
them.”"!

This short book aims to contribute to a more balanced understanding
of Canada’s unresolved boundary “disputes” (perhaps better described
as differences of legal opinion, disagreements, or unresolved
boundaries) in the Arctic by providing a comprehensive analysis of the
three most important cases: the Beaufort Sea boundary between Canada
and the United States, the limits of Canada’s extended continental shelf,
and the status of the Northwest Passage. (A brief overview of the Hans
Island and Lincoln Sea disagreements is provided in Appendix 1.) The
authors — an historian, a political scientist, and a legal scholar — bring
distinct approaches to their individual chapters. Yet each confirm
Canada’s official mantra that its three main “sovereignty disputes” in
the Arctic are well-managed and do not pose a threat to the territorial
integrity of Canada, its identity, or its future prosperity.

To provide a broader context against which the three case studies can
be situated and better understood, this volume begins with a brief
historical account of Canada’s Arctic sovereignty as a national priority
and clearly defined governmental policy. A summary bibliography
providing key sources for the three cases is also included at the end of
the book.
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Canadian Arctic Sovereignty: A Brief Historical Context!?

Although the vast majority of Canadians live close to the country’s
southern border (the 49" parallel) with the United States, the Arctic
occupies a distinctive place in Canada’s national identity. Symbolism,
imagery, and mythology in Canada casts the Arctic as a resource-rich
“frontier of destiny,” a homeland for Indigenous peoples, a fragile
environment in need of protection, and a source of national inspiration.
Accordingly, Canada’s dilemma has always been (and remains) how to
balance sovereignty, security, and stewardship in a manner that protects
and projects national interests and values, promotes sustainable
development and healthy communities, and facilitates circumpolar
stability and cooperation.’

Inuit and other Northern Indigenous groups have occupied what is
now the Canadian North since “time immemorial.” As hunter-gatherer
societies, their use and occupancy of the lands and waters form a core
consideration of what is now widely accepted to constitute Canadian
sovereignty. As such, Canada has a recognized legal duty to consult
and, where appropriate, accommodate Indigenous groups when their
treaty and Aboriginal rights could be impacted. Their inter-
connectedness with the land imposes special obligations on the
Canadian State to ensure that its practices are representative of their
rights, interests, and wishes as recognized in both domestic and
international law. Furthermore, these Indigenous peoples are
transnational in that their memberships include citizens of two or more
countries. This is reflected in the Permanent Participant organizations
representing them at the Arctic Council today. The Inuit Circumpolar
Council (ICC), an NGO that formed in 1977 (nearly two decades before
the Council) represents 155,000 Inuit of Chukotka (Russia), Alaska,
Canada, and Greenland (Denmark), including just over 50,000 Inuit
Canadians. The Gwich’in Council International represents the Gwich’in
peoples who live in the northernmost third of Yukon and adjacent areas
in Alaska and the Northwest Territories. The Arctic Athabaskan Council
represents 30,000 people of Athabaskan descent who live in Northern
Canada and Alaska, with Canadian members including the Dene
Nation, the Council of Yukon First Nations, and the Métis Nation of the
NWT. Cumulatively, the ongoing vitality of Northern Indigenous
peoples makes them an influential force in Canadian domestic politics
and in international norm-making in the Arctic more generally.!4
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Apart from short-lived Norse settlements around the turn of the first
millenium CE, the earliest European interest in what is now the
Canadian North fixated on trying to find a route through the region to
reach the riches of Asia. The attempts to navigate through the icy
labyrinth of islands north of the Canadian mainland from the 16"
through the 19" centuries proved futile, however, and the much-sought
Northwest Passage did not materialize as a feasible commercial frontier.
Instead, the fur trade drew both French and English interests further
into the northern reaches of the continental mainland. This economic
activity played a pivotal role in forging relationships between
Indigenous and Euro-Canadian peoples, eventually supplemented by
the presence of missionaries, whalers, policemen, and the sporadic
appearance of explorers. The Royal Navy resumed its quest to establish
a Northwest Passage in the nineteenth century, and while the search for
Sir John Franklin’s ill-fated 1845 expedition proved the existence of an
Arctic maritime route, it also demonstrated its lack of utility. After
Confederation in 1867, Euro-Canadians invested their resources and
energies into establishing east-west linkages to consolidate the
Dominion of Canada. The northern limits of the young country,
inherited from the Hudson’s Bay Company in 1870, remained
ambiguous, and defining them seemed a remote, future consideration.’

Canada inherited all of Great Britain’s territories/possessions and
associated rights in the High Arctic in 1880, but undertook little State
activity in the region in the late 19" century. The Alaska Boundary
Dispute between Canada and the United States suggested, in the minds
of Canadians, that not only did the United States cast covetous eyes at
Canada’s Northern territories, but that Britain would sell out Canadian
interests to court American goodwill.’® The Government of Canada
would have to defend its own national interests in the North. The
Klondike Gold Rush prompted the first official assertions of authority in
the form of the Northwest Mounted Police and a small field force sent to
the region around the turn of the 20" century, but the expansion of
official State activity into the region remained modest before the Second
World War. Official expeditions into the Northwest Passage, matched
by flag planting and the assertion of a Canadian “sector claim” up to the
North Pole, were complemented by diplomatic activities to confirm
Canadian sovereignty over the islands of Canada’s Arctic archipelago.'”
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The Second World War ushered in the new idea that the Canadian
North also represented a military frontier. The American imperative to
build the Alaska Highway through the Canadian Northwest, as well as
supporting airfields and an oil pipeline, brought a flurry of new activity
into the region. Although undertaken in the name of continental
security, these activities also resurrected fears about the United States’
encroachment on Canadian sovereignty in this sparsely-populated
corner of North America.’ The Americans withdrew at the end of the
war and confirmed Canadian ownership over the Yukon and the
infrastructure built therein, but visions of a looming Cold War provided
a primary impetus for another round of military-inspired development
beginning in the late 1940s. The dictates of geography placed the Arctic
at the centre of Cold War superpower geopolitics, and in popular
opinion and in the eyes of some Canadian officials, the American
security agenda again seemed to pose a potential threat to Canada’s
rights. In the end, however, the North American neighbours found
solutions that affirmed Canada’s terrestrial sovereignty."

Economic development became intertwined with issues of
sovereignty, Indigenous rights, and environmentalism in the context of
oil and gas exploration. The discovery of the Prudhoe Bay field off the
north slope of Alaska in 1968 set off an Arctic exploration boom that
persisted until oil prices declined precipitously in the mid-1980s.2 The
viability of these northern projects depended upon the ability to
transport resources to market. In 1969, American-owned Humble Oil
sent an icebreaker, the Manhattan, through the Northwest Passage to
determine whether it was a viable commercial shipping route for oil and
gas from the Beaufort Sea. The Canadian media reported the voyage
as a direct challenge to Canadian Arctic sovereignty and, in
response, the Liberal government of Pierre Elliott Trudeau announced
its “functional” approach to maritime management in 1970. It cast the
Arctic as an ecologically delicate region: Canada needed to extend its
jurisdiction northward to ensure that foreign vessels did not pollute
Canadian waters. The Arctic Waters Pollution Prevention Act (AWPPA)
allowed Canada to regulate and control future tanker traffic through the
NWP by creating a pollution prevention zone one hundred nautical
miles outside the archipelago as well as in the waters between the
islands.?! Although initially opposed to this unilateral measure, the
United States supported Canadian-sponsored Article 234 in the 1982 UN
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Convention on the Law of the Sea (UNCLOS), which gives coastal States
“the right to adopt and enforce non-discriminatory laws and regulations
for the prevention, reduction and control of marine pollution from
vessels in ice-covered areas within the limits of the exclusive economic
zone.” 2

Alongside environmental considerations encouraging Canadians to
reconceptualize the Arctic as a place in need of protection rather than
simply as a frontier space, the idea of the Arctic as homeland gained
greater political salience in the Canadian dialogue on development in
the 1970s. Indigenous groups emerged as a political force in Canada,
and Northern leaders would no longer tolerate being left out of
discussions related to resource development in their traditional
territories. The Berger Inquiry, conducted to look into the socio-
economic and environmental impact of a pipeline along the Mackenzie
Valley through the Yukon and NWT, elicited unprecedented public
engagement. Justice Thomas Berger’s final report, Northern Frontier,
Northern Homeland, highlighted competing visions of Canada’s Northern
history and the future. “We look upon the North as our last frontier,” he
noted of the southern Canadian view. “It is natural for us to think of
developing it, of subduing the land and extracting its resources to fuel
Canada’s industry and heat our homes. But the native people say the
North is their homeland. They have lived there for thousands of years.
They claim it is their land, and they believe they have a right to say
what its future ought to be.” Berger recommended a ten-year
moratorium on any pipeline development so that Aboriginal land
claims could be settled and appropriate conservation areas established
beforehand.? Thus, internal sovereignty claims by Canadian Indigenous
groups changed the political dialogue, and Canada embarked upon a
process of settling comprehensive land claims with Northern
Indigenous peoples whose land rights had not been dealt with by treaty
or other legal means—a process that has dramatically transformed
Canada’s political landscape and remains ongoing today.

Domestic drivers dominated the Canadian political agenda for most
of the 1970s and early 1980s, but the external dimensions of sovereignty
re-emerged with the August 1985 voyage of the US Coast Guard
icebreaker Polar Sea through the Northwest Passage. Although launched
for reasonable operational reasons relating to the resupply of the
American base at Thule, Greenland, the Americans refused to seek
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official permission from Canada, recognizing that this would prejudice
their own legal position on international straits globally. In response, the
Conservative government of Brian Mulroney officially drew baselines
around the Arctic Archipelago effective 1 January 1986, thus confirming
Canada’s sovereignty over the NWP as “historic internal waters.”
Canada, however, announced its willingness to negotiate with the
United States—a strategic move that, owing to Prime Minister
Mulroney’s close relationship with President Ronald Reagan, yielded
the 1988 Arctic Cooperation Agreement? under which, in the interests
of safe navigation, the “United States pledges that all navigation by U.S.
icebreakers within waters claimed by Canada to be internal will be
undertaken with the consent of the Government of Canada.”? By
“agreeing to disagree” on the legal status of the passage, the two
countries reached “a pragmatic solution based on our special bilateral
relationship, our common interest in cooperating on Arctic matters, and
the nature of the area” —one that did not prejudice either country’s legal
position or set a precedent for other areas of the world.? With this
understanding in place and the perceived “crisis” averted, Canadian
political attention associated with Arctic sovereignty faded once again.

The rising tide of evidence about the pace and impacts of global
warming in the Arctic resurrected visceral Canadian concerns about
Arctic sovereignty in the early 2000s. Demands for a more proactive
Arctic strategy anticipated perceived security challenges associated with
climate change, boundary disputes like Hans Island, the contested
status of the waters of the Northwest Passage for international
transits/navigation, resource development, and heightened international
activity in the region more generally.”? In 2005, the Liberal
Government’s International Policy Statement identified the Arctic as a
priority area, noting that “in addition to growing economic activity in
the Arctic region, the effects of climate change are expected to open up
our Arctic waters to commercial traffic by as early as 2015.... These
developments reinforce the need for Canada to monitor and control
events in its sovereign territory.”? It fell to the Conservatives, who came
into office in January 2006, to implement this agenda and to make Arctic
sovereignty and security a major political priority.

The Canadian North was a key component of the Stephen Harper
Conservatives” 2005 election platform, which played on the idea of an
Arctic sovereignty “crisis” demanding decisive action. Harper promised
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that Canada would acquire the military capabilities necessary to defend
its sovereignty against external threats. “The single most important duty
of the federal government is to defend and protect our national
sovereignty,” he asserted. “It's time to act to defend Canadian
sovereignty. A Conservative government will make the military
investments needed to secure our borders. You don’t defend national
sovereignty with flags, cheap election rhetoricc and advertising
campaigns. You need forces on the ground, ships in the sea, and proper
surveillance. And that will be the Conservative approach.”? In short,
the new prime minister’s political message emphasized the need for
Canadian action with a particular attention to conventional military
forces, differentiating his government from the Liberals whom he
believed had swung the pendulum too far towards diplomacy and
human development.

The Harper government’s “use it or lose it” approach to Arctic
policy dominated the agenda from 2006-09. A spate of commitments to
invest in military capabilities to defend Canada’s rights in the region,
including new Arctic patrol vessels and more vigorous patrolling,
reinforced the government’s emphasis on “hard security” rather than
“human security” like its predecessors.® This formulation offered little
political incentive to downplay the probability of military conflict in the
Arctic, given that the Conservative government was trying to project an
image of strength and commitment to defend the country’s sovereignty.
But this “use it or lose it” rhetoric frustrated and even offended
Northerners, particularly Indigenous peoples who had lived in the
region since “time immemorial” (and thus resented any intimation that
it was not sufficiently “used”) and continued to express concerns about
their lack of substantive involvement in national and international
decision-making. Some Inuit representatives suggested that the
government agenda prioritized military investments at the expense of
environmental protection and improved social and economic conditions
in the North. They insisted that “sovereignty begins at home” and that
the primary challenges were domestic human security issues, requiring
investments in infrastructure, education, and health care.3! Furthermore,
the Inuit Circumpolar Council’s transnational Circumpolar Inuit
Declaration on Sovereignty in the Arctic (2009) emphasized that “the
inextricable linkages between issues of sovereignty and sovereign rights
in the Arctic and Inuit self-determination and other rights require states
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to accept the presence and role of Inuit as partners in the conduct of
international relations in the Arctic.”3?

After the Ilulissat Declaration by the Arctic coastal States in May
2008,% official Canadian statements began to adopt a more optimistic
and less bellicose tone. The following March, Minister of Foreign Affairs
Lawrence Cannon acknowledged in a speech that geological research
and international law (not military clout) would resolve continental
shelf and boundary disputes, and he emphasized “strong Canadian
leadership in the Arctic ... to facilitate good international governance in
the region.”** These constructive messages were echoed in Canada’s
Northern Strategy: Our North, Our Heritage, Our Future, released in July
2009. It emphasized four main pillars: exercising Canada’s Arctic
sovereignty, promoting social and economic development, protecting
Canada’s environmental heritage, and improving and devolving
Northern governance. The strategy reinforced a message of partnership:
between the federal government and Northern Canadians, and between
Canada and its circumpolar neighbours. Although it trumpeted the
government’s commitment to “putting more boots on the Arctic tundra,
more ships in the icy water and a better eye-in-the-sky,” it also
emphasized that Canada’s disagreements with its neighbours were
“well-managed and pose no sovereignty or defence challenges for
Canada.” This signaled a rather abrupt change of tone from previous
political messaging.®

The idea that outstanding Arctic boundary disputes would be
resolved through diplomacy rather than brute force received a boost in
April 2010, when Russia and Norway settled a forty-year disagreement
over the division of the Barents Sea. Cajoling Canada to take note of this
landmark resolution, Sergei Lavorv and Jonas Gahr Stere (the Russian
and Norwegian foreign ministers respectively) noted that “the Law of
the Sea provided a framework that allowed us to overcome the zero-
sum logic of competition and replace it with a process focused on
finding a win-win solution.” In a preachy tone, they expressed “hope
that the agreement will inspire other countries in their attempts to
resolve their maritime disputes, in the High North and elsewhere, in a
way that avoids conflict and strengthens international co-operation.”? It
must be emphasized, however, that a shared commitment to the Law of
the Sea does not preclude ongoing and even intractable disputes
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stemming from differing interpretations and applications of
international law in specific contexts.

The Department of Foreign Affairs released its Statement on Canada’s
Arctic Foreign Policy in August 2010, which reiterated the importance of
the Arctic in Canada’s national identity and Canada’s role as an “Arctic
power.” The overall message mirrored the broader Northern Strategy,
outlining a vision for the Arctic as “a stable, rules-based region with
clearly defined boundaries, dynamic economic growth and trade,
vibrant Northern communities, and healthy and productive
ecosystems.” The statement identified “the exercise of our sovereignty
over the Far North” as the first and foremost pillar of Canada’s foreign
policy. Amplifying the tone of cooperation with circumpolar neighbours
and Northerners, it reaffirmed that Canada’s Arctic sovereignty is
longstanding, well-established and based on historic title (rooted, in
part, on the presence of Inuit and other Canadians in the region since
time immemorial). Overall, the statement projected a stable, secure
circumpolar world — but one in which Canada will continue to uphold
its rights as a sovereign, coastal State. Accordingly, it committed Canada
to “seek to resolve boundary issues in the Arctic region, in accordance
with international law” and to secure its rights to the extended
continental shelf. Longstanding disputes respecting the Northwest
Passage, Beaufort Sea, and Hans Island are well-managed and pose no
acute sovereignty or security concerns to Canada.®”

Leading Canadian academic experts seem to have reached a similar
consensus over the last decade, with previous proponents of the
“sovereignty on thinning ice” school largely abandoning their earlier
arguments that Canadian sovereignty will be a casualty of climate
change and foreign challenges. Instead, academic narratives anticipating
potential conflict now emphasize how other international events (such
as Russian aggression in the Ukraine) could “spill over” into the Arctic
or how new non-Arctic State and non-state actors might challenge or
undermine Canadian sovereignty and security.

Given Canada’s longstanding position that its sovereignty in the
Arctic is well-established, there is unlikely to be any reversing of its
basic stance on the rights and roles of Arctic States in regional
governance. With Prime Minister Justin Trudeau having criticized his
predecessor for allegedly politicizing the scientifically-informed legal
process to delineate the outer limits of Canada’s continental shelf in the
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Arctic, Canada is likely to emphasize openness, transparency, the rule of
law, and science-based decision-making as it navigates the UNCLOS
process®* and works to resolve its other boundary disagreements.
Alarmist narratives suggesting that military threats warrant a deviation
from our established approach to managing outstanding sovereignty
and status of water disputes are off the mark and should be dismissed.
Instead, a more nuanced understanding of the legal, historical, and
political issues involved, as well as the institutional mechanisms and
constraints, can help to manage expectations and assess future prospects
for their management or resolution.

Notes

1 Sections of this introduction are derived from Lackenbauer and Lalonde,
“Searching for Common Ground in Evolving Canadian and EU Arctic
Strategies,” in The European Union and the Arctic, ed. Nengye Liu, Elizabeth
Kirk, and Tore Henriksen (Leiden: Brill, 2017), 119-71; and Lackenbauer and
Lalonde, “Canada, Sovereignty, and ‘Disputed’ Arctic Boundaries: Myths,
Misconceptions, and Legal Realities,” in The Networked North: Borders and
Borderlands in the Canadian Arctic Region, ed. Heather Nicol and P. Whitney
Lackenbauer (Waterloo: Borders in Globalization/Centre on Foreign Policy and
Federalism, 2017), 95-113.

2 First in the Truman Proclamation (Proclamation 2667, issued by U.S. President
Harry S. Truman on 28 September 1945, 10 Federal Regulations 12303) and then
later codified in the 1958 Geneva Convention on the Continental Shelf (adopted 29
April 1958, entered into force 10 June 1964, 499 U.N.T.S. 311) and in Part V of
the 1982 United Nations Convention on the Law of the Sea (adopted 10 December
1982, entered into force 16 November 1994, 1833 U.N.T.S. 397).

3 The assertion by coastal states of claims to distinctive fishery zones occurred
throughout the 20t century but a rapid development in state practice occurred
in the period between the Second and Third United Nations Conferences on the
Law of the Sea (1960-73). See Donald R. Rothwell, “Fishery Zones and Limits,”
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The Beaufort Boundary: An Historical Appraisal
of a Maritime Boundary Dispute

P. Whitney Lackenbauer

Commentators have long identified the Beaufort Sea boundary as a
significant unsettled Canada-U.S. bilateral maritime boundary dispute,
owing in large part to the size of the disputed zone (6,250 n.m.? or 21,437
km? of ocean and seabed) and the resource potential of the region. For
decades, they have also suggested that the stakes involved demand a
quick resolution before development pressures heighten and push the
two countries into more serious conflict.! International law scholar
Donald Rothwell summarizes the dispute as follows:

Canada’s position with respect to the maritime boundary in the

Beaufort Sea has traditionally been that its maritime sovereignty

extends from the Alaska/Yukon land frontier, at the 141st meridian, and

north along that line towards the North Pole. The principal basis of the

Canadian claim is the 1825 Boundary Treaty signed by Great Britain and

Russia. In support of this claim, Canada can also rely upon the sector

theory, the historical usage of the area by Canadians, the acquiescence

by the United States towards the Canadian claim, and the coastal

geography of the area. On the other hand, the United States relies upon

the equidistance theory as the basis for an equidistance line which

would run in a north-east direction from the land frontier. The United

States does not accept that the 1825 Boundary Treaty defines a maritime

boundary in the Beaufort Sea.2

This chapter provides an historical overview and analysis of
Canadian activities and claims in the Beaufort Sea to 1 March 1977,
when the United States proclaimed a 200 nautical mile-wide Fishery
Conservation Zone which defined the lateral boundary between Alaska
and the Yukon in the Beaufort Sea as the equidistance line from the low-
water line of both coasts. Because the coast trends in the southeasterly
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direction on the Canadian side (making it concave), there is an overlap
between the two claimed jurisdictions of approximately 6,250 n.m.? (see
figure 1-1).3 Although both the United States and Canada have offered
oil and gas exploration licenses and leases in the disputed zone, neither
country has allowed exploration or development in the area pending
resolution of the dispute.

According to some Canadian experts, the geographical reality of
Alaska’s convex coastline and Canada’s concave coastline in the
Beaufort region makes any simple application of the equidistance
principle inequitable. Does the configuration of the Yukon coast
represent a “special circumstance” that must be accommodated in an
“adjustment” to the equidistance line?* Furthermore, as Donat Pharand
originally observed, beyond the 200-mile exclusive economic zone
(EEZ) the equidistance line starts turning away from the Canadian
coastline, owing to the presence of Banks Island.> This is significant
owing to the extensive continental shelf beyond 200 n.m. in the Beaufort
Sea.® If Canadian and American rights to the continental shelf in the
Beaufort prove to stretch up to 400 n.m. from shore, the established legal
positions of both countries within 200 n.m. might, if extended beyond
the EEZ, actually favour the other party.”

Geographical Overview

The Beaufort Sea is adjacent to the Arctic Ocean and has a geological
continental shelf that extends about 40 n.m. offshore in the vicinity of
the 141°W meridian. The shelf extends laterally as one continuous entity
from Russia, across the Chukchi Sea, along the north shore of Alaska,
Yukon and Northwest Territories as far east as Amundsen Gulf.?

The waters of the Beaufort Sea on both sides of the 141 meridian are
distinct from the Arctic Archipelago in that they contain no islands. As
early as 1952, historian Gordon W. Smith concluded that “[f]or this
reason, a Canadian claim to the portion of Beaufort Sea east of the 141s
meridian would be less justifiable than a claim to the waters within the
archipelago, and might meet with strong and understandable American
objections.”?
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Figure 1-1: The Disputed Zone in the Beaufort Sea. David H. Gray,
“Canada’s Unresolved Maritime Boundaries,” IBRU Boundary and Security

Bulletin (1997): 63.

The United States has never explicitly accepted Canada’s argument
that the 141t meridian constitutes an agreed maritime boundary. Karin
Lawson lays out the basic conflict in resolving the Beaufort Sea
controversy:

The United States argues that the equidistance principle must be used,
and maintains that no special circumstances temper its application in
the Beaufort Sea dispute. Canada, on the other hand, believes that the
141% meridian constitutes the maritime as well as the land boundary

between the two countries.10
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Boundary delimitation is predicated on geography. The extensive
land boundary between the Yukon and Alaska follows the 141
meridian from Mount St. Elias to Demarcation Point at the Arctic Ocean.
The United States, however, argues that this land boundary has no
bearing on the maritime boundary. Instead, it looks to the configuration
of the adjacent American and Canadian coasts: Alaska has a convex
coast, while the configuration of the Canadian coast is concave.
This geographic reality makes the simple application of the principle
of equidistance inequitable for Canada, Michel Frederick argued in
1979:
La cote du Yukon, d'une longueur d’environ 350 km, est
fortement concave par rapport a la convexité de la cote de
I’Alaska. Ainsi, selon la définition méme de 1’équidistance, il
s’ensuit nécessairement que l’application de ce principe aurait
tendance a infléchir la ligne de délimitation du plateau
continental dans la direction générale de la concavité. Cette
inclinaison s’accentue graduellement a mesure que l'on
s’approche de la ligne de délimitation vers la mer du plateau
continental.... [L]e Yukon perd, par rapport au 141¢ méridien
(la frontiere terrestre), environ un tiers de son plateau
continental au profit de 1’Alaska. I s’agit donc d'une perte
importante de territoire sous-marin.!

As such, Frederick concludes that the configuration of the Yukon coast

represents a “special circumstance” that must be accommodated to

reach an equitable boundary in the Beaufort.

Similarly, Donat Pharand explained in his 1973 study that an
equidistance line would not result in a reasonable degree of
proportionality between Canada’s coastline and its share of the
continental shelf (an important issue in determining a maritime
boundary, as discussed below and in chapter 2), and that an:

equidistance line would adversely affect Canada all the way to the

seaward limit, since it is only beyond the 200-mile limit that the

equidistance line starts turning away from the Canadian coastline.

Canada might then wish to argue that this exceptional

configuration of the coast constitutes a special circumstance and

that the 141st meridian would be a more equitable boundary line to

divide the continental shelf between itself and the United States.!2
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Figure 1-2: The Canadian Beaufort Region. G. Burton Ayles and Norman B.
Snow, “Canadian Beaufort Sea 2000: The Environmental and Social Setting,”

Arctic 55, supp. 1 (2002): 5.

1825 and 1867 Treaties

The authority for Canada’s position on the 141 meridian has
traditionally been the 1825 Convention between Great Britain and
Russia signed at St. Petersburg respecting the northwest coast of
America. Article Three of the 1825 Convention (original in French)
defined the boundary between British North American possessions
(now the Yukon) and Russian Alaska as follows:

The line of demarcation between the Possessions of the High

Contracting Parties, upon the Coast of the Continent, and the islands of

America to the North-West, shall be drawn in the manner following:-

Commencing from the Southernmost Point of the Island called Prince

of Wales Island, which Point lies in the parallel of 54 degrees 40

minutes North latitude, and between the 131st and the 133 degree of

West longitude (Meridian of Greenwich), the said line shall ascend to

the North along the channel called Portland Channel, as far as the Point

of the Continent where it strikes the 56t degree of North latitude; from

this last-mentioned Point, the line of demarcation shall follow the
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summit of the mountains situated parallel to the Coast, as far as the
point of intersection of the 141st degree of West longitude (of the same
Meridian); and, finally, from the said point of intersection, the said
Meridian Line of the 141+ degree, in its prolongation as far as the Frozen
Ocean, shall form the limit between the Russian and British Possessions
on the Continent of America to the North West.’3 [emphasis added]

The problem of interpretation relates to specific expressions
(“jusqu’a,” “la  Mer Glaciale,” “ligne de demarcation,” and
“Possessions”) contained in the original French version of the Treaty,
which reads:

la ligne de démarcation suivra la créte des montagnes situées

parallelement a la Cote, jusqu’au point d’intersection du 141me degré de

longitude Ouest (méme Méridien); et, finalement, du dit point
d’intersection, la méme ligne méridienne du 141m¢ degré formera, dans

son prolongement jusqu’a la Mer Glaciale, la limite entre les Possessions

Russes et Britanniques sur le Continent de I’Amerique Nord-Ouest.™

[emphasis added]

Does the italicized phrase imply that the boundary between the Yukon
and Alaska follows the 141t meridian up to the Arctic Ocean, or that it
follows the meridian info the Arctic Ocean?'®

There are several possible interpretations of the key phrase italicized
above:

1. “to where the land ends and salt water begins”
“to where the permanent arctic ice pack, as distinct from
seasonally open coastal water, begins”
3. “to the main body of the Arctic Ocean, as distinct from the
Beaufort Sea”
4. "as far as the beginning of the Frozen Ocean”
5. “as far as and including the Frozen Ocean.” ¢
Canada has interpreted this Article to mean that the Convention
provides for a boundary which divides what are now Canada’s and the
United States” interests on both land and sea because the U.S. adopted
the same wording in the 1867 Alaska Purchase from Russia.

Eminent international lawyer Donat Pharand’s careful analysis of
the description of the line of demarcation in Article IIl of the 1825
Boundary Treaty concluded that it ended at the Arctic Ocean.
“Applying the ordinary meaning of the term ‘jusqu’a’ to the present
situation, it would seem that the end of the boundary line along the 141+
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degree of longitude was intended to be at its point of intersection with
‘la Mer Glaciale’, the topographical element chosen by the parties,” he
noted. In his reading, the parties intended “to use the Arctic Ocean as a
topographical feature indicating the limit of the demarcation line
between their respective positions.” Extending the boundary along the
meridian across the Arctic Ocean up to the North Pole “would have
been against the principle of the freedom of the high seas, already
established and subscribed to by both Great Britain and Russia” before
the 1825 Treaty was signed. “The extent of the territorial sea and the
exact nature of the coastal State jurisdiction over waters adjacent to its
coast, however, had not been established.”l” Other scholars also
conclude that Article III of the 1825 Treaty deals only with land
boundaries, and that an extension of the 141st meridian into the Beaufort
would be a line of demarcation for land territory, not a maritime
boundary.'® Furthermore, historical context might suggest that the
rights that Canada inherited from Britain were unlikely to include any
claims to the sea beyond the three-mile limit for territorial waters, given
Great Britain’s adherence to the principle of freedom of the high seas.
Even commentators who have been more favourably disposed
towards Canada’s position acknowledge the contextual limitations of
assuming that extensive maritime boundaries were intended in 1825.
Legal scholar Donald Rothwell noted that:
Canada’s greatest problem in relying on the 1825 Boundary Treaty is the
difficulty in proving that at the time of its making, the parties sought to
delimit a maritime boundary. The history of maritime boundaries
shows the difficulty in this approach, given that the concept of the
territorial sea did not become accepted until late in the eighteenth and
early nineteenth centuries, and that it is not until the 1945 Truman
Declaration that the concept of a coastal state having sovereign rights
over its adjacent continental shelf became recognized in customary
international law.
Nevertheless, Rothwell found sufficient ambiguity in the meaning of the
1825 Treaty to argue that it “unlikely ... would be considered conclusive
in this dispute.” Accordingly, he suggested that Canada’s position
“should not be completely dismissed as Canada has relied upon its
present interpretation of the Treaty for some time and that this, when
added to other factors, could be to Canada’s benefit in an
adjudication.”?
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Given that the concept of a continental shelf did not appear on the
international scene for a century, Michel Frederick found it difficult to
prove that the authors of the 1825 Treaty intended to include a maritime
boundary along the 141t meridian. In his assessment:

la lecture de tout le traité nous donne plutdt 'impression que les
parties avaient l'intention de ne procéder qu’a la délimitation des
frontieres terrestres. En effet, le préambule du traité indique clairement
quil s’agit d’'un “accord qui reglerait, d’apres le principe des
convenances réciproques, divers points relatifs au Commerce, a la
Navigation, et aux Pécheries de leurs sujets sur I'Océan pacifique, ainsi
que les limites de leurs Possessions respectives sur la Cote Nord-Ouest de
I’Amérique.” Il ne fait aucun doute que ce traité devait toucher, dans
un premier temps, a diverses questions maritimes et, dans un second
temps, a d’autres questions de nature plutot terrestre, comme semble
lindiquer l'emploi de l’expression “Possessions respectives.” Il
convient de souligner également que I'article 3 du traité ne parle pas
simplement des possessions bien définies, c’est-a-dire celles situées
“sur la Céte du Continent et les Iles de I’ Amérique Nord-Ouest”; de plus,

. cet article se termine sur les mots “la limite entre les Possessions
Russes et Britanniques sur le Continent de I’Amérique Nord-Ouest.”
L’emploi de ces mots et expressions par la Grande-Bretagne et la Russie
donne fortement a entendre que les limites qu’elles désiraient établir
par ce traité étaient strictement terrestres.... Prétendre, a l'instar du
Canada, que le traité de 1825 a aussi établi une frontiere maritime et a
ainsi délimité le plateau continental entre 1’Alaska et le Yukon dans la
mer de Beaufort constitue a notre avis un argument dont la valeur
juridique et pratique est a peu pres nulle.2!

The boundary established by the Anglo-Russian treaty of 1825 was
retained following the sale of Alaska in 1867 and of Canada succeeding
Great Britain as the sovereign State adjacent to Alaska. Rothwell
observes that the 1867 Boundary Treaty adopted “terms similar to those
of the 1825 Boundary Treaty when it describes the maritime boundary
between Russia and the United States in the Chukchi Sea as proceeding
‘due north, without limitation, into the same Frozen Ocean.”” The
United States, however, accepts that the 1867 Boundary Treaty delimits a
maritime boundary applicable to the continental shelf, which it extends
to 72°N because the U.S. does not accept the sector theory (see below).
Rothwell notes that this position is contradictory, with the U.S.
“virtually saying that the same treaty that delimits a maritime boundary
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in the west does not delimit a maritime boundary in the east, and it sets
up an argument for equidistance in the east that does not recognize the
1867 Line as a special circumstance calling for deviation, partial or full,
from an equidistance line.”??

Other commentators have argued that the 1867 Treaty established
an ocean boundary. The American jurist David Hunter Miller, in
considering the western boundary of the 1867 treaty, concluded in 1928
“that it fixed the American-Russian boundary, as far as these two
countries could then fix such a boundary, right up to the North Pole,
and that it, along with the treaty of 1825, provided at least part of the
basis for the Canadian sector theory.”? Historian Gordon W. Smith
noted in 1952 that “one may agree with Miller that this treaty ‘comes
very near to fixing the territorial rights of Russia and the United States

. up to the pole’” and that “[i]f the two treaties were given their
strongest interpretation, an Alaskan sector would automatically be
created.”?* In 1930, a study produced for the General Staff at the
Department of National Defence noted:

The expression ... quoted from the Treaty of 1825 was incorporated
in the French text of the Treaty of 1867.

In the quotation, the French words may be translated “in its
prolongation as far as the Frozen Ocean” or “to the Frozen Ocean”. But,
whatever the choice of words, it is, at least, arguable that the line runs
as far as the 141%t meridian itself runs. Weight to such argument is
given by the wording in the same Treaty, (1867), which, in laying down
the U.S. Western boundary, states that it “proceeds North without
limitation into the same Frozen Ocean.”

As regards Canada’s western boundary in the Arctic, therefore,
there appear to be well established Treaty rights.?

The U.S. position, however, rejects the argument that the 1867 Treaty
established an ocean boundary in the Beaufort Sea.? A Department of
State boundary study (1965) on the U.S.-Russia Convention Line of 1867
notes that:

Rather than a boundary per se, this report concerns a convention line
which ordinarily appears on official maps in the same manner as a
boundary. According to Boggs, “most lines in water areas which are
defined in treaties are not boundaries between waters under the
jurisdiction of the contracting parties, but a cartographic device to
simplify description of the land areas involved....” He further describes
such a line as a “line of allocation” of land. For example, all land areas
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to the east of the Convention line in question belong to the United

States; to the west to the U.S.S.R. without regard to the water areas

involved.

It should be noted that the original Convention language stated that

the line “proceeds thence due north, without limitation, into the same

Frozen Ocean.” Since the United States does not support so-called

“sector claims” in the polar regions, the northernmost point for the

representation of the Convention line was agreed to be 72° 00" N.

Furthermore, in keeping with the policy that the line does not

constitute a boundary, the standard symbol for the representation of an

international boundary should never be used. Furthermore, labeling of

the line as “U.S. - Russia Convention of 1867” is recommended.?

In short, the U.S. position is that the convention line is simply a “line of
allocation” of land.

Although the 1880 Transfer of the Arctic Islands from Great Britain
to Canada appears to have no direct bearing on the Beaufort Sea claim,
the discussions that led to it did refer to the 141 meridian. Lord
Carnarvon’s 6 January 1875 despatch, requesting that the Canadian
ministers specify the territorial limits of the British lands to be annexed,
referred to the 141t meridian separating British and American territory
in the west. It also suggested that “To the North, to use the words of the
Hudson’s Bay Co. in 1750, the boundaries might perhaps be, ‘the utmost
limits of the lands towards the North Pole.””?® The western boundary
was also mentioned in the joint address of the House of Commons and
Senate of Canada to the British Parliament on 3 May 1878, which asked
for the transfer of all Arctic lands and islands lying between the 141s
meridian of longitude and the straits between Ellesmere Island and
Greenland. The description of the lands and territories was:

on the East by the Atlantic Ocean, which boundary shall extend

towards the North by Davis Straits, Baffin’s Bay, Smith’s Straits and

Kennedy Channel, including all the islands in and adjacent thereto,

which belong to Great Britain by right of discovery or otherwise; on the

North the Boundary shall be so extended as to include the entire

continent to the Arctic Ocean, and all the islands in the same westward

to the one hundred and forty-first meridian west of Greenwich; and on

the North-West by the United States Territory of Alaska.?

In January 1879, Admiralty Hydrographer Frederick Evans proposed
that the definition of the northern boundaries of Canada be adjusted to
follow “the parallel of 78° 30" North Latitude, to include the entire
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continent to the Arctic Ocean, and also the islands in the same
Westward to the one hundred and forty first Meridian West of
Greenwich; and thence on that Meridian Southerly till it meets on the
N.N.W. part of the continent of America the United States territory of
Alaska.” If this had been adopted, the British claim would have stopped
at 78° 30" N (in deference to American explorations farther north).*

At this point, the British and Canadian authorities abandoned
attempts to delimit an exact claim. Instead, the order-in-council effecting
the transfer of the Arctic islands to Canada adopted what Smith
described as the “almost meaningless expression”:

all British territories and possessions in North America, and the islands

adjacent to such territories and possessions which are not already

included in the Dominion of Canada, should (with the exception of the

Colony of Newfoundland and its dependencies) be annexed to and

form part of the said Dominion.3
There is no mention of meridian lines in the transfer itself. Smith noted
that “the British authorities may have been genuinely reluctant to claim
territories where the American title might be stronger than their own, or
possibly, in more Machiavellian fashion, they may have hoped that by
an indefinite claim rights could be gained, in the passage of time, that
Britain did not at the moment possess.”* Dominion archivist H.R.
Holmden pithily observed that “the Imperial Government did not know
what they were transferring, and on the other hand the Canadian
Government had no idea what they were receiving.”

After an 1895 order-in-council, intended to form all unorganized
Canadian territory into provisional districts and thus to bring the
northern territories under effective government control, failed to
account for islands more than three miles from the Yukon and
Mackenzie coasts, the government passed an 18 December 1897 order-
in-council (P.C. 3388) that was intended to address these deficiencies.
West of 125°3(’, as far as the 141st meridian, the Mackenzie and Yukon
Districts were extended to include all islands within twenty miles of the
coast. The western boundary of the Franklin District was extended to
the 141¢ meridian to include all islands “not included in any other
provisional district.”3* When the Yukon Territory was created by an Act
of Parliament on 13 June 1898, the western boundary was described as:
“Beginning at the intersection of the 141% meridian of west longitude
from Greenwich with a point on the coast of the Arctic Sea, which is
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approximately 69°39’, and named on the Admiralty Charts,
‘Demarcation Point’; thence due South on said meridian ...” [emphasis
added].* As Dr. W.F. King noted, the act reverted to the terminology of
the defective 1895 order-in-council that included only islands within
three miles of the Yukon coast. “Since the measure of 1898 was an act of
parliament,” Smith noted in his 1952 study, “it might be considered to
supersede the Order in Council of 1897 and might perhaps annul it
altogether, not only for the Yukon Territory but also for the other
districts bordering upon the arctic coast.”?* The 141% meridian has
remained the Yukon’'s western boundary since that time, and the
territory includes one offshore island: Herschel Island (2.7 n.m. or 5 km
off its coast).?”

In 1906, Great Britain and the United States established an
International Boundary Commission to survey and map the 141
meridian between Alaska and the Yukon. The land boundary was thus
surveyed “between 1906 and 1912 by the prolongation of an astronomic
meridian observed at the Yukon River through 26 turning points to the
shores of the Beaufort Sea,” David Gray notes. “Monuments were
established at frequent intervals and accepted as the definitive location
of the land boundary. A triangulation net (of about third order
accuracy) was also surveyed to support mapping of the boundary
area.”* The survey stopped at the coastline, however, leaving offshore
claims unsettled.®

Little was known about the Beaufort Sea at the turn of the twentieth
century. “At the present time Beaufort sea is bounded by the Parry
islands on the east and Alaska on the south and is the least known of the
arctic regions and one which contains the most interesting geographical
seas,” Sir Clements Markham informed the Royal Geographic Society in
London in 1905. “Knowledge of the arctic region will remain very
incomplete until this sea has been explored,” and he encouraged British
exploration accordingly.* In 1905-07, Dr. A.H. Harrison discovered no
new lands in a Royal Geographic Society sponsored expedition in which
he traversed part of the Beaufort Sea.*! Danish explorer Ejnar Mikkelsen,
co-leader of the Anglo-American expedition of 1906-07, sought land in
the Beaufort Sea and completed a sled journey over the ice up to latitude
71 where deep soundings indicated that the expedition had crossed the
continental shelf and that there was no land beyond.* Joseph Elzéar
Bernier’'s 1908 Arctic expedition included instructions to collect
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licensing fees from whalers and “to annex territory as far west as
meridian 141.” He did not discover any new lands in the Beaufort.* In
short, exploration in the Beaufort region in the first decade of the
twentieth century did not yield any new territorial discoveries that
would have forced clarification of the offshore Canada-U.S. boundary.

The Sector Principle and the 1415 Meridian, 1904-1971

The “sector principle” is a special application of the use of meridians
and parallels which can be found in treaties dating back to the 16t
century. Ivan Head, a lawyer with the Department of External Affairs,
defined the application of the theory to the Arctic in 1963:

An Arctic sector is deceptively simple, and is compounded of only two

ingredients: a base line or arc described along the Arctic Circle through

territory unquestionably within the jurisdiction of a temperate zone
state, and sides defined by meridians of longitude extending from the

North Pole south to the most easterly and westerly points on the Arctic

Circle pierced by the state. Under the theory, nations possessing

territory extending into the Arctic regions have a rightful claim to all

territory — be it land, water or ice — lying to their north.#
Although this description of the drawing of boundaries using meridians
is sound, Head’s comment about the sector principle encompassing
“land, water or ice” is contested in the historical record.

The origins of Canada’s sector theory can be traced back to the early
twentieth century. According to Pharand,

The first indication of Canada’s practice relating to its boundaries in the

Arctic regions appears on a map of Canada, published by the

Department of the Interior in 1904, entitled “Explorations in Northern

Canada and adjacent portions of Greenland and Alaska”. That map

showed the western boundary of Canada as being the 141st meridian of

west longitude extending to the North Pole, and the eastern boundary

as being the 60th meridian of west longitude extending also to the Pole

and beginning at a point north of the 78th parallel between Ellesmere

Island and Greenland. Interestingly enough, virtually all subsequent

maps of the Arctic regions published by Canada showed those same

meridians as international “boundaries” .4
An official Government of Canada map of its “Territorial Divisions”
(1906) also included the 141t meridian as Canada’s northwestern
boundary. Since that time, the Government of Canada has published
many maps of the Arctic regions with the same meridian line delimiting
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its sector, Frederick notes. “Ainsi, le Canada peut faire état d'une certain
pratique démontrant qu’a ses yeux, le 141e méridien constitue a la fois
une frontiere terrestre et maritime.”#

The most famous articulation of the sector principle related to the
Canadian Arctic came on 20 February 1907 when Senator Pascal Poirier
presented a motion to the Senate asserting “That it be resolved that the
Senate is of opinion that the time has come for Canada to make a formal
declaration of possession of the lands and islands [emphasis added]
situated in the north of the Dominion, and extending to the North Pole.”
As successor to the rights of the Hudson’s Bay Company (HBC), Poirier
insisted, Canada could claim as its territory all of the islands lying
between 141°W and 60°W longitude up to the Pole. He referred to a
meeting of the Arctic Club in New York the previous year, attended by
Canadian Captain Joseph-Elzéar Bernier, where:

it was proposed and agreed — and this is not a novel affair — that in

future partition of northern lands, a country whose possession today

goes up to the Arctic regions, will have a right, or should have a right,

or has a right to all the lands that are to be found in the waters between

a line extending from its eastern extremity north, and another line

extending from the western extremity north. All the lands between the

two lines up to the north pole should belong and do belong to the

country whose territory abuts up there.* [emphasis added]
Although Poirier’s comment that “from 141 to 60 degrees west we are
on Canadian territory” could be interpreted to imply that Canada was
entitled to everything within these boundaries (land, ice, and water), his
frequent specification of “lands” and “land and islands” throughout the
rest of his speech strongly suggests that his intent was only to include
land areas within the sector lines.*

The speech has assumed great significance as a point of origin for
Canada’s sector claim. However, Senator Poirier’s motion was never
seconded nor debated. Sir Richard Cartwright, the Liberal leader in the
Senate, reserved his opinion on whether Canada or any other nation
could extend their territorial claim to the North Pole. “I am not aware
that there have been any original discoverers as yet who can assert a
claim to the North Pole,” he explained to dissociate himself from the
proposal, “and I do not know that it would be of any great practical
advantage to us, or to any country, to assert jurisdiction quite as far
north as that.” To avoid prejudicing any negotiations over customs
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duties or control over whaling activities in Arctic waters, Cartwright
suggested that “it may not be the part of policy to formally proclaim any
special limitation or attempt to make any delimitation of our rights
there.” By extension, he advised Senator Poirier not to press his motion
and the debate was adjourned.>

Although Canada did not incorporate the sector principle in statute,
Smith explained that it “afterwards proceeded, by a series of semi-
official and official actions and pronouncements, to stake out a sector
claim.”** On 1 July 1909, Captain Bernier revived the idea of a Canadian
sector when he installed a plaque on Melville Island taking possession
of the “whole Arctic Archipelago lying to the north of America from
long. 60°W to 141°W up to latitude 90°N.”3? This proclamation made no
mention of waters, and his own descriptions of the ceremony reinforce
that his intentions related to lands. For example:

I briefly referred to the important event in connection with the granting

to Canada by the Imperial government on September 1st, 1880, all the

British territory in the northern waters of the continent of America and

Arctic Ocean, from 60 degrees west longitude to 141 degrees west

longitude, and as far north as 90 degrees, that is to say to the North

Pole.® [emphasis added]
Frequent references to “territory” in subsequent government statements
referring to the sector theory may suggest that the federal government
did not intend to claim maritime areas beyond the territorial sea.>*

Interest in and commentaries on the Beaufort Sea appear to affirm
this trend. The main purpose of Vilhjalmur Stefansson’s Canadian
Arctic Expedition (1913-18) was “to discover new land along the 141s
Meridian,” and his Northern Party conducted hydrographic and
oceanographic work in the Beaufort Sea up to a “farthest north” of
74°N.% They “carried a line of soundings of over 4500 feet through 4
degrees of latitude and 19 degrees of longitude, most of it unexplored
and all of it unsounded territory [in the Beaufort Sea],” and claimed to
“have determined the ’‘continental shelf’ off Alaska and off Banks
Island, and have learnt something of the currents of the Beaufort Sea.”>
These activities within the Canadian “sector” yielded discoveries of new
islands east of the 141 meridian (including Brock, Mackenzie King,
Borden, Meighen, and Lougheed Islands), thus precluding foreign
explorers from claiming these territories. When the three provisional
districts of Mackenzie, Keewatin and Franklin were officially defined by
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an order-in-council on 16 March 1918 (effective 1 January 1920), the
accompanying map shows the western limit of Franklin District as the
141t meridian. This suggests that Canadian authorities were upholding
a sector claim.¥

The overwhelming focus of government attention during the
interwar years was on Arctic lands, and particularly the Arctic islands,
and offered little clarification about the legal status of Arctic waters. On
24 November 1924, American Charles Theodore Pedersen, manager of
the Northern Whaling and Trading Company (a corporation registered
in New York), inquired to O.S. Finnie of the Department of the Interior
about the legal status of the Beaufort Sea. Two particular questions were
of direct relevance to the Beaufort:

1. Can we engage in whaling in the Beaufort Sea as customary in
past years? ...

4. Has any law been passed, or is the Dominion contemplating
passing a law which would make an inland water of the
Beaufort Sea?

Finnie’s reply, written on 10 February 1925, stated that:

1. There has been no change in the law affecting whaling in
Beaufort Sea. The usual three mile limit prevails there....

4. We are not aware of any law which defines Beaufort Sea as an
inland water.58

In short, the government did not apply the sector principle to waters
beyond the three-mile territorial sea, nor did it claim the entire Beaufort
Sea east of the 141st meridian as Canadian. There is no mention made,
however, about delimitation of the continental shelf as this specific
inquiry related to whaling in the waters.

O.D. Skelton, the Under-Secretary of State for External Affairs, was
sceptical about the sector theory, and about Canada’s 141% meridian
boundary claim more generally. On 15 June 1925, R.M. Anderson, the
Chief of the Division of Biology at the Victoria Memorial Museum,
requested information about Canada’s boundary in the Beaufort based
upon the treaties of 1825 and 1867. With respect to the eastern boundary
of Alaska, Anderson did “not think that it has been questioned during
the 58 years since 1867, and the 100 years since 1825. As [U.S. President
Theodore] Roosevelt states, in interpreting a treaty a prime
consideration is the way in which authorities have interpreted it
subsequently.”® Skelton replied that “the question whether the 141%



Beaufort Boundary 17

meridian can be held to constitute a boundary in the waters of the Arctic
Ocean from the mainland to the North Pole is of much interest.” After
quoting the 1825 treaty, he noted that “the 141 meridian is taken as the
boundary only to the Arctic Ocean.” With respect to the 1867 treaty,
Skelton explained:

It is true that the provisions as to the western limit of Alaskan
territory indicate that it “proceeds due north without limitation, into
the same Frozen Ocean.” The endeavor to trace a boundary line
through the ocean is, however, made only on the western and not on
the eastern boundary. It might be held, of course, that the action on the
western boundary would afford a precedent for similar action on the
eastern boundary; but, in the first place, this action was not taken in the
case of the eastern boundary, and, in the second place, the attempt of
the United States to base its control over pelagic sealing in [the]
Behring Sea in part upon the provisions of this treaty with Russia was
very rigorously combatted by Canada and Great Britain, and ruled
against by the international court of arbitration.

As a matter of fact, I think there is practically no precedent for any
claim on our part to territorial control over part of the Arctic Ocean or over
undiscovered islands in that area. The fact that the islands hereafter to be
discovered lie east of the 141st meridian would at most give some
ground for a claim on the plea of contiguity and pre-sumption, but it is
very doubtful whether such a plea would be valid as against discovery
on the part of some other country, followed up by measures of
occupation. Our claim to the discovered islands is strong, but our claim
to the undiscovered territory is really quite dubious.®® [emphasis
added]

In short, Skelton had grave doubts about the validity of any Canadian
claim to the Arctic waters or to undiscovered islands within its
“sector.” !

Other appraisals were more favourable. James White, “technical
adviser” at External Affairs, wrote an important memo outlining the
legal foundation for Canada’s Arctic claim in 1925. He emphasized that
the absence of any protest from “Norway and all other nations” to
Canada’s 1904 map, which clearly outlined the Canadian sector,
revealed “a tacit acquiescence, during over a fifth of a century,” that
barred their right to protest Canada’s claims.®? With respect to the
Beaufort, White noted that:

Canada claims, as her western boundary, the 141%t meridian from the

mainland of North America northward, without limitation.
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There is at least one precedent for the claim to the 1415t meridian;
namely, the Russian-United States Treaty of 30th March 1867, whereby
the present territory of Alaska was ceded to the United States.... This,
in terms, is a claim by the United States that the western boundary of
Alaska is a due north line passing through the middle of the Bering
strait and thence due north to the North Pole.

In 1867, this contention received the recognition and support of the
Russian Government and, so far as the Government of Canada is
aware, it has never been protested by any other Power, nor has the
United States ever indicated that she does not propose to maintain it in
its entirety.

Inferentially, the United States would make a similar contention
respecting its eastern boundary - the 141%t meridian. Such claim, if
formulated, will receive the support of the Government of Canada.%

Armed with White’s memo, the federal government pushed forward
with its most explicit assertion of the sector principle to that time. On 1
June 1925, it introduced a bill in the House of Commons to amend the
Northwest Territories Act so that scientists and explorers would be
required to secure licenses prior to entering the territories. Hon. Charles
Stewart, the Minister of the Interior, emphasized that the government
intended to ensure sovereignty over land within the Canadian sector
“right up to the North Pole.” On 10 June, Stewart clarified that:

I made the statement in the House the other evening that we claimed

all the territory lying between meridians 60 and 141. This afternoon

when dealing with the estimates of the Department of the Interior I

propose to bring down a map to make it clear what precautions we are

taking to establish ourselves in that territory....5

Pharand observed that “Canada was giving official support to the sector
theory to assist in establishing her claim to territory of which she did not
have quite full control or which she thought was perhaps yet
undiscovered but contiguous to her northern coast and within the sector
in question.”® The Governor General reported to the Chargé d’Affaires
in the United States on 12 June 1925 that Stewart had informed the press
that:

Canada’s northern territory includes the area bounded on the east

[description follows] ... to the 60™ meridian of longitude, following

this meridian to the Pole; and on the west by the 141st meridian of

longitude following this meridian to the Pole, as indicated for example

by the official map published in 1904 showing “Explorations in
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Northern Canada.” Mr. Stewart emphasized the fact that no new
claims are being advanced on Canada’s behalf, and that the present
policy of the Government was simply a continuation of methods
followed for many years past in administering the northern territories
of the Dominion. 56

Subsequent legislation also made use of the 141% meridian to
delineate the western boundary of Canada in the Beaufort Sea. In 1926, a
federal order-in-council established the Arctic Islands Preserve which
comprised “all that tract of land” between meridians 60 and 141 to
latitude 75° North. The order made no mention of water, but the
purpose of the Preserve was “to protect both the natives and the wildlife
and to place something on the map to indicate that this government
control and administer the area between the 65 [sic], and 141 degrees
of longitude right up to the Pole.” This description of the Arctic Island
Preserve in sector form was reiterated when it was joined with the
previously created Victoria Island and Banks Island Preserves and new
Game Regulations were adopted in 1929. The accompanying map drew
the Canada-U.S. boundary along the 141%t meridian from Demarcation
Point to the North Pole.*

On the eve of the Second World War, Canada had not officially
adopted the “sector principle” as a statute but it was commonly cited in
internal documents as supporting its terrestrial sovereignty in the
Arctic. A memorandum entitled “British Sovereignty in the Polar
Regions” (1937) dealt with sovereignty of Canada’s Arctic islands, and
noted that “[t]he Sector Theory is perhaps the weakest and has little if
any weight under International Law.” Nevertheless, the annex stated
that Canada’s claim to British sovereignty in the Arctic was based upon:

1. Discovery and Proclaiming Northern Islands for Britain.

Reaffirmation of Discovery.

3. Assuming jurisdiction and placing region under Legislative Acts

and Canadian Law.

4. Occupation where feasible and necessary to carry into effect

Regulations and Legislative Acts....

5. Yearly trip of a government expedition supervising conditions in

the Eastern Arctic....

6. Contiguity of northern islands to mainland of Dominion of

Canada.

7. Sector principle which includes all lands and islands discovered

and undiscovered, lying in the sector between Canada’s northern
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coast and the Meridians 60°W. longitude and 141°W. longitude,
north to the pole.®®
On 20 May 1938, T.A. Crerar, the Minister of Mines and Resources,
reiterated in the House of Commons that:
What is known as the sector principle, in the determination of these
areas is now very generally recognized, and on the basis of that
principle as well as our sovereignty extends right to the pole within
the limits of the sector. My own view is that our supremacy there is
established to a point where it could not be successfully challenged by
any other country.®

The United States did not lodge any official protests against Canada’s
“sectoral” pretensions during the interwar years, which Canadian
commentators have suggested is an indication of acquiescence.” With
reference to the 1904 map showing Canadian sector lines, the General
Staff, Department of National Defence, noted in 1930 that “[t]his official
map was published twenty-six years ago, and obviously a tacit
acquiescence during over a quarter century on the part of Norway, the
United States and of other nations bars their right to protect [sic: protest]
the Canadian claim.” A later comment notes that “[s]o far as can be
determined, the countries mainly interested in the Canadian Arctic
Archipelago have not officially accepted the boundaries prescribed by
Canada in 1904, and re-affirmed in 1925. On the other hand, silence can
reasonably be accepted as acquiescence.””* This assertion seems to have
been based on James White’s 1925 memorandum, which made the same
case. Nevertheless, Pharand explained that the United States still
opposed the application of the sector theory to the Arctic as well as the
Antarctic:

In 1929, when someone suggested that the Arctic should be
partitioned into five national sectors, the Secretary of the Navy
expressed his disapproval and stated, in particular, that the proposed
sector division “is in effect a claim of sovereignty over high seas,
which are universally recognized as free to all nations, and is a novel
attempt to create artificially a closed sea and thereby infringe the
rights of all nations to the free use of this area”.”

Following the United States’ declaration of war in December 1941,
unprecedented military attention was directed to northwest defence
projects conducted on Canadian soil. Arctic maritime issues were
seldom discussed. Although sovereignty was a prime motivation
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behind the voyages of the Royal Canadian Mounted Police schooner St.
Roch through the Northwest Passage in 1940-42 and 1944, the focus was
on the Arctic islands, not the Arctic waters (including the Beaufort Sea
through which it passed).”? Wartime questions also related to whether
the U.S. would potentially claim known or “new claimable land” in the
“sector west of Greenland and east of meridian 141 W, northward to the
pole.””* Southam newspapers” Washington correspondent R.T. Bowman
wrote in a 27 January 1944 article in the Ottawa Citizen:
Before long Canada may have to look to her northern boundary and
decide which Arctic lands she wishes to claim.... Representatives of
the U.S. State Department have refused to make an official statement
about the sections of the Arctic claimed but not policed by Canada;
they expressed the opinion that no problem would arise incapable of
being settled easily and amicably. Nevertheless, the United States has
never claimed any territory north of Alaska, and does not recognize
Canada’s claims in certain parts of the Arctic to the North Pole....
Of note, the article equated the sector principle to territorial claims and
explicitly acknowledged that the U.S. did not officially consent to it.
During the early postwar period, as the United States took greater
interest in the geostrategic importance of the Canadian Arctic as a
“gateway to invasion,” Canadian officials discussed the validity of the
sector theory. The first discussions related to requests from the U.S.
Navy to carry out training exercises in Canadian Arctic waters. The
second related to the proposed Arctic weather station programme,
which generated some concerns in Ottawa that the U.S. might claim
“territory which is assumed to belong to Canada under the Sector
Theory.”” Although some Canadian officials, including Ambassador
Lester Pearson in Washington, saw this as an opportunity to push for
formal American acquiescence to the sector principle, other officials
were more hesitant and acknowledged that the United States remained
firmly opposed to it. For example, Associate Under-Secretary of State for
External Affairs Hume Wrong emphasized the difficulties of getting the
U.S. to give any credence to the sector principle, and questioned the
wisdom of raising the issue just then, since “for a good many years now
we have proceeded without difficulty on the assumption that our
sovereignty was not challenged.””® In short, Canada did not wish to
undermine its quiet ‘agree to disagree’ approach to managing
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sovereignty issues with the United States, even though their positions
differed on the legality of the sector principle.””

Some Canadian statements in the early postwar period suggested —
inconsistently, critics will be quick to note — that the “sector principle”
applied to the water and ice. In a celebrated 1946 article in Foreign
Affairs, Pearson described the Canadian “sector” as follows:

A large part of the world’s total Arctic area is Canadian. One should

know exactly what this part comprises. It includes not only Canada’s

northern mainland but the islands and the frozen sea north of the
mainland between the meridians of its east and west boundaries, extended to

the North Pole. 7 [emphasis added]

The sector described by Pearson, encompassing the “frozen sea,”
includes the Beaufort. This idea also found support in Hugh
Keenleyside, the Deputy Minister of Mines and Resources, who in 1949
described Canada’s Arctic and sub-Arctic regions as “the Yukon
Territory, the North-West Territories including the Arctic Islands and
their waters, the northern half of Quebec and Labrador, and that
segment of the ice-capped polar sea that is caught within the Canadian
sector.””?

Although Pearson indicated that Canada claimed the land and sea
within its “sector,” statements by other officials indicated that this was
not a clear government position. On 8 December 1953, Prime Minister
Louis St. Laurent emphasized the importance of the north and asserted
that Canada “must leave no doubt about our active occupation and
exercise of our sovereignty in these lands right up to the Pole.”% In this
statement, and subsequent ones, Canada seemed to restrict its sector
claim to land.®* R.G. Robertson’s answer before the Special Committee
on Estimates in 1955 noted:

Canada has never formally asserted a claim to the northern sector as

such. Sector lines have been drawn on the map since about 1903 at

which time there was no complete knowledge of the land that is in the

far north and the indication was that Canada was, in effect, claiming

any land within this sector line, though there was no formal statement

of claim.... The sector lines were not drawn up, however, to indicate

any claim to water or ice, so when this ice island floated into that

sector where it is all water, it entered an area to which there has never

been a Canadian claim formally extended.$?
On 3 August 1956, Minister of Northern Affairs and National Resources
Jean Lesage reiterated to the House of Commons that:
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We have never subscribed to the sector theory in application to the ice.
We are content that our sovereignty exists over all the Arctic islands.
There is no doubt about it and there are no difficulties concerning it...
We have never upheld a general sector theory. To our mind the sea, be
it frozen or in its natural liquid state, is the sea; and our sovereignty
exists over the lands and over our territorial waters.

After the Conservatives took office in 1957, the sector principle was
somewhat ambiguously applied to waters. Alvin Hamilton, the new
Minister of Northern Affairs and National Resources, suggested that:

the Arctic ocean is covered for the most part of the year with polar

pack ice having an average thickness of about eight feet. Leads of

water do open up as a result of the pack ice being in continuous
motion, but for practical purposes it might be said for the most part to

be a permanently frozen sea. It will be seen, then, that the Arctic ocean

north of the archipelago is not open water nor has it the stable

qualities of land. Consequently the ordinary rules of international law

may or may not have application.
Pharand observed that “the least that can be said about this answer is
that it is noncommittal. It cannot be considered as an application of the
sector theory to ice or water.” Subsequent government statements were
also ambiguous on whether Canada’s claims to the North Pole were
merely terrestrial or also included water areas.®® When Opposition
leader Lester Pearson suggested that the sector theory might not suffice
as a solid basis for Canada’s sovereignty claim, given that it had “not
yet, I think, been generally considered a valid doctrine in international
law,” Prime Minister John Diefenbaker noted a few days later that
“everything that could possibly be done should be done to ensure that
our sovereignty to the North Pole be asserted, and continually asserted,
by Canada.”$¢

By the late 1950s, External Affairs saw “little advantage and
numerous disadvantages to the assertion by Canada of the claim to the
waters of the [Polar Basin lying north of the Canadian mainland], at
least at the present time” because “it would undoubtedly stir up
international controversy.” International law did not justify it, and the
conditions in the region made such a claim “next to impossible to
enforce.” External Affairs also noted that, if other nations asserted
“sector” claims to the Polar Basin, it would restrict freedom of
navigation and “severely restrict reconnaissance in the Arctic.” In
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conclusion, the Canadian Under-Secretary of State for External Affairs
“thought that it would be in no nation’s interest to invite an
international wrangle, comparable perhaps to the one now going on
concerning the Antarctic, by laying controversial claims to the waters
and ice of the Arctic Basin.”#

Senior Canadian officials admitted that Canada had not clearly
formulated its position with regard to sovereignty over the waters of the
Arctic basin and the channels between its Arctic islands, both from
“narrow national” and international points of view.® External Affairs
officials recognized that pushing for clarity and trying to secure
American and other countries” acquiescence to Canadian claims was not
a straightforward matter. As the legal division reported to the acting
under-secretary on 23 February 1954, to establish sovereignty over an
area:

it is not necessary to solicit formal admissions of our sovereignty from

other governments. In fact, such solicitation carries an implication that

we may have some doubts regarding our sovereignty in the absence of

formal recognition by foreign states. Since our intention has already

been sufficiently demonstrated, Canadian sovereignty over Arctic
areas only remains to be perfected by the continuous and actual
exercise of state activity in this region. In time, this will be sufficient to
confer an absolute title in international law.... From our point of view,

it would seem to be desirable and advisable to rely on this peaceful

and effective method of perfecting our claim to sovereignty over the

whole of our Arctic region and avoiding any possibility of provoking

communications from foreign governments which might deliberately
refuse ... to recognize our formal claim to sovereignty over the whole

or part of this region.... [I]t would seem to be unwise on our part to

run the risk of provoking another government to assert such a denial

or register a reservation with respect to our claim.®

Provoking protests from foreign countries would hardly serve
Canada’s national interests, and the longer Canada exercised authority
the stronger its claims would become. “It is almost a certainty that the
United States would not concede such a claim and that the world at
large would not acquiesce in it,” a legal appraisal at External Affairs
explained in 1958. “It would therefore seem preferable not to raise the
problem now and to implicitly reserve our position in granting
permission for the U.S. to carry out work in Canadian territorial
waters.” It made more sense for Canada to reach agreements with the
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U.S. on “the unstated assumption that ‘territorial waters’ in that area
means whatever we may consider to be Canadian territorial waters,
whereas the U.S. does likewise. These two views may not coincide but
this need give rise to no difficulty until something happens which might
involve Canada asserting jurisdiction over an area which the U.S.
considers to be high seas.” Only at this point, the assessment noted,
“would it be necessary for Canada to state its claim or by implication
from silence, relinquish it or seriously weaken it.”*°

Similarly, senior government officials in the late 1950s quietly
advised against any outright rejection of a claim to maritime jurisdiction
based on the sector principle, suggesting that uncertainty over Canada’s
stance caused little harm while officials contemplated a more equivocal
approach. For example, at the 52"¢ meeting of the Advisory Committee
on Northern Development in April 1959, chairman R.G. Robertson, the
Deputy Minister of Northern Affairs and National Resources, noted that
a recent “study of Canadian sovereignty over arctic waters had led to
the conclusion that little would be gained by asserting a Canadian claim
over the waters of the Polar Basin to the north of Canada, and that other
countries with the possible exception of the U.S.S.R. would certainly
oppose such a claim,” but that “asserting Canadian sovereignty over the
waters within the Archipelago on the other hand would have real
advantages.” He explained that “the sector lines should be retained on
the maps since removing them might be construed as an indication of
Canadian policy.” Similarly, Marcel Cadieux from External Affairs
advised that “a claim made prematurely could weaken the Canadian
case. With regard to the waters of the Polar Basin it seemed clear that
Canadian sovereignty should not be asserted under existing conditions.
Circumstances might change however and nothing would be gained by
specifically denying any claim.”*!

In 1963, Maxwell Cohen proclaimed that “the ‘sector’ theory seems
to have triumphed at long last, if not as a matter of formal acceptance by
non-sector Arctic states, then at least because the facts of geography and
administration make it difficult to oppose.” He continued, however,
that:

The great unsolved problems of the Arctic are, of course, those that

have to do with the contrasting attitudes of Canada and the U.S.S.R.

toward the ‘open” waters of the Arctic and toward the ice-pack. It is

perfectly clear from everything said by Canadian governments since 1950
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that Canada makes no claim to jurisdiction either over the open Arctic sea (for
example, the Beaufort Sea) or over the ice-pack that surrounds the polar
zone.”? [emphasis added]
Government statements echoed this assessment. On 4 September 1964,
Minister of Northern Affairs and Natural Resources Arthur Laing
assured the House of Commons that:
For some years now, the present government and the previous
governments have asserted our sovereignty over the islands extending
northward from the meridians appropriate to Canada: on the west
from the meridian which divided Alaska from the Yukon and on the
east from the appropriate eastern meridian, with a sinuosity devised
to provide for the existence of Greenland and thence extending to the
North Pole. Canada has not only asserted its sovereignty there but we
are implementing our sovereignty in many places. I have never heard
or seen that assertion called in question by any nation, let alone the
United States of America.®

Although this statement clearly invoked the sector theory, the
meridians were used to circumscribe the Arctic archipelago over which
Canada claimed sovereignty, not the Beaufort Sea itself.”* Similarly, a
1964 publication by the Department of Mines and Technical Surveys
included several maps with sector lines extending to the North Pole and
presumed that:

Lines delimiting the sector have subsequently appeared on political

maps of Canada published by the Federal Government. These it is

presumed, however, should merely be regarded as lines of

allocation, which are delimited through the high seas or
unexplored areas for the purpose of allocating lands without
conveying sovereignty over the high seas.

In the 1960s, Lester Pearson’s Liberal government continued to
officially endorse a three-mile territorial sea but it also announced its
intention to expand its control beyond those limits. “Following the
failure of the 1958 and 1960 conference on the Law of the Sea to reach
agreement on the breadth of the Territorial Sea and fishing, Canada
decided to implement by unilateral action a nine-mile fishing zone
adjacent to its three-mile territorial sea,” an External Affairs statement
declared on 21 January 1965. Although the government introduced
legislation to this effect and instituted an exclusive fishing zone based
upon straight baselines along the east and west coasts, it retreated from
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making any moves to do the same in the Arctic out of recognition that
the U.S. would object.® This does not support an argument of American
acquiescence to Canada’s sector claims (if deemed to include waters
beyond the territorial sea).”

The sector theory next entered the public record in 1969 when Prime
Minister Pierre Trudeau explained in the House of Commons:

I believe the sector theory applies to the seabed and the shelf. It does

not apply to the waters. The continental shelf is of course under

Canadian sovereignty - this is the seabed, but not the waters over the

shelf.... My assertion of the sector theory would apply to the seabed,

not to the waters or ice.

Based on this comment, Pharand concluded that “it is therefore quite
clear that the Trudeau government does not subscribe to the sector
theory to claim sovereignty over water and ice.”*® It did, however, apply
to the continental shelf.”

Writing in 1967, Gordon W. Smith noted that “the variety of views
[about the sector theory] among qualified authorities is at least as great
as are the variations in state doctrine and practice.”'® In the end, he
opined that:

The sector principle, although asserted unilaterally by some states, has
been denounced by others, and since it lacks international sanction, is
of dubious validity. As a device simply for marking out land
territories where sovereignty has been established or is to be
established by other means, it may be unobjectionable; but as a
justification in itself for claims to land, and even more to waters
beyond territorial limits or airspace above, it could only be judged
invalid. Canada would do well to abandon all semblance of a sector
claim as such, even the sector lines of the Arctic Islands Game
Preserve, and to make it clear beyond doubt that there is no longer any
pretense of such a claim. By doing otherwise she really has little to
gain but international disrespect, and on this issue invites, ultimately,
some form of rebuff or humiliation.... Canada’s case for the
territoriality of sector waters, ice, and airspace would doubtless be
very weak from a legal point of view.10!

The Oil and Gas Era, 1965-77

Promising hydrocarbon formations were identified in the 1950s, and
the Canadian government issued regulations releasing Arctic lands for
oil and gas leasing in 1960. As exploration activity turned to the
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offshore, Canada used the 141st meridian as a functional western
boundary when it began granting oil and gas exploration permits in the
Beaufort Sea up to and along that line in January 1965. Pharand noted
that, “in the same year, the Department of Energy, Mines and Resources
sent to the United States Department of the Interior a small-scale map
indicating the offshore areas where oil and gas permits had been
issued.”1? There is no evidence that U.S. officials protested these
permits until May 1976 — eleven years later.

Discoveries of large oil reserves at Prudhoe Bay by the Atlantic
Richfield and Exxon Corporations in June 1968 precipitated an
unprecedented level of interest in the hydrocarbon potential of the
continental shelf underlying the Beaufort Sea, including the disputed
boundary area with its favourable geological structures for oil and
gas.!® International lawyer Erik Wang explained that, as a result of
these discoveries:

Canadian and American government-sanctioned developmental oil
and natural gas efforts — in the late 1960s and into the mid 1970s
respectively — concentrated on the Mackenzie Bay/Mackenzie River
delta region, westward to the Prudhoe Bay area. In turn, the extensive
search for hydrocarbons, both on land..., and especially along the
corresponding section of the Beaufort Sea continental shelf, focused
attention on a long-standing Canadian-American boundary dispute,
namely, the unresolved delineation of the Beaufort Sea boundary.
Conflicting Canadian-American legal positions, and overlapping
jurisdictional claims on how and where to delimit the Beaufort

boundary, left a promising hydrocarbon maritime area of 6,180

nautical miles open to dispute.1%4

When potentially rich and exploitable oil and gas bearing structures
were found in the area between Prudhoe Bay and Banks Island in 1970,
international law scholar Karin Lawson explained, “the Canadian
government began actively parcelling out portions of the Beaufort Sea
continental shelf for off-shore oil and gas exploration.”'® From 1973
until the summer of 1976, the only drilling which took place offshore in
the Beaufort Sea appears to have been from artificial islands constructed
in shallow water close to the Mackenzie Delta. Drill ships began
operating in the area in 1976, when Canadian Marine Drilling Limited
obtained drilling permits for two wildcat wells in the southern Beaufort
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Sea. None of these offshore drilling sites or artificial islands were located
in the disputed zone.%

Scientific activity occurred concurrently. The geographical emphasis
of the Polar Continental Shelf Project shifted to the Beaufort Sea-
Mackenzie Delta region in 1969, which included hydrographic surveys
of the Beaufort Sea and coastal area and, in subsequent years, gravity
measurements on sea ice for a gravity map of the Beaufort, a major plot
study of the Beaufort, and geological mapping. Of note, the 1969
Hydrographic Survey indicates activity respecting the 141%* meridian as
the western extreme of Canadian jurisdiction.!” The Beaufort Sea
Project, a joint government-petroleum industry initiative which ran
from 1973-76 at an estimated cost of $12 million, included studies on
wildlife, marine life, oceanography, meteorology, sea ice and oil spill
countermeasures.'® In 1974-75, the Polar Continental Shelf Project
supported 32 individual studies in connection with the Beaufort Sea
assessment program related to offshore exploration for oil and gas.'®

In response to the U.S. oil tanker S.S. Manhattan’s transit of the
Northwest Passage in 1969, Canada extended its territorial sea from
three to twelve miles the following year. It also passed the Arctic Waters
Pollution Prevention Act (R.S.C. 1970, c.2), defining a 100-mile pollution
prevention zone delimited partly on the sector theory. Paragraph 3(1) of
the AWPPA establishes control over an offshore area bounded on the
west by the 141 meridian of longitude, inside of which Canada
intended to exercise full jurisdiction over pollution in both the waters
and on the continental shelf.!° Trevor Lloyd reported in Foreign Affairs
that this legislation was “consistent with and in a sense an extension of
that which established the Arctic Islands Preserve in the 1920s.”
Pursuant to the AWPPA, Canada declared various “Shipping Control
Safety Zones” in 1972.12 Zone 12, running along the 141% meridian into
the Beaufort, is described as follows:

COMMENCING at latitude 70°30’, longitude 141°00'; THENCE along

meridian of longitude 141°00’, to latitude 66°20'; THENCE along

parallel of latitude 66°20', to longitude 121°45'; THENCE along a line

to the most southerly intersection of longitude 123°00" with the shore

of Banks Island, near Cape Lambton....113
Rothwell notes that although “the western boundary of these zones
could not be equated with a maritime boundary and the recognized
sovereignty which accompanies it, this declaration is further evidence
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that Canada has sought to exercise jurisdiction up to this point and this
position is consistent with its interpretation of the 1825 Boundary
Treaty.”114

Although the AWPPA received unanimous consent at its second
reading in the Canadian House of Commons, Canada received a formal
protest against the new legislation from the United States on the
grounds that Canada had no right to control pollution in Arctic waters
outside of its territorial limits.""> “The proposed Canadian legislation is
in our view entirely unjustified in international law,” legal advisor
Theodore Lyman Eliot, Jr. explained to President Richard Nixon. “There
is no international basis for the assertion of a pollution control zone
beyond the 12-mile contiguous zone; there is no basis for the
establishment of exclusive fishing zones enclosing areas, of the high
seas; and there is no basis for an assertion of sovereignty over the waters
of the Arctic archipelago.” He also noted that “[t]he proposed Canadian
unilateral action ignores our frequent request that Canada not act until
we have had an opportunity for serious bilateral discussions.”!'
Although the formal protest does not indicate American acquiescence,
Frederick notes that the United States “ont contesté cette loi mais il
semble que 'attaque visait I'esprit général de celle-ci plutdt que I'emploi
dudit méridien comme frontiere maritime.”'"”

The government continued to use the 141 meridian as an
administrative and regulatory boundary in the following years. The
Ocean Dumping Control Act,''® enacted by the federal government in
1975, also used the 141% meridian as its western boundary, and there is
no evidence that it elicited a protest from the U.S. Canada also used this
line in other administrative acts, including for air navigation pursuant
to the International Civil Aviation Organization."” When the Electoral
Boundary Readjustment Act was amended, “the No. 1 “Western Arctic’
District was described in the Canada Gazette in 1976 as including the
District of Mackenzie and a triangular strip north of the Yukon between
the 141+ and the 134 meridians of longitude....” Hunting and trapping
regulations, drawn in 1976, also described “Game Management Zone
No. 31" as having for northern boundaries the 141% and 60* meridians of
longitude right up to the Pole.” 120
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Exploratory Discussions on Maritime Boundary Disputes

From late 1975 to early 1977, the Department of External Affairs and
the Department of State initiated exploratory discussions to discuss each
country’s legal position on outstanding maritime boundary disputes,
including the Beaufort Sea continental shelf and water column.!?!
Canada’s position, founded on the principles of treaty interpretation
and historical/functional jurisdiction, held that the offshore or “wet”
boundary was simply an extension of the 141st meridian. The United
States, on the other hand, continued to articulate a position based on the
rules contained in the 1958 Continental Shelf Convention, its
interpretation of customary international law, and criteria established
by the International Court of Justice (ICJ). Accordingly, it argued that
the boundary had to be delimited using equitable principles and that it
followed an equidistant line to the northeast of the 141t meridian. It did
not recognize the 141% meridians laid down in the 1825 and 1867 treaties
as applicable to delimit “wet” boundaries.'??

On 1 November 1976, both Canada and the United States announced
their intention to extend their fisheries jurisdiction from twelve to two
hundred nautical miles.? Wang explained how these decisions changed
the bilateral situation:

The previous extension of fisheries jurisdiction from 3 to 12 miles by

Canada in 1964 and by the United States in 1966 had not raised any

serious problems between the two countries. The United States catch

in the 3- to 12-mile zone off Canada was less than 1 percent of the total

national catch, as was the Canadian catch in the same zone off the

United States coast. The situation was quite different in 1977 since

each country had extensive and long-established fishing interests in

areas out to 200 miles off the coast of the other which had up until
then been considered high seas. Moreover the two countries had
overlapping claims in each of the four boundary areas--the Gulf of

Maine, off Juan de Fuca Strait, inside and off Dixon entrance, and in

the Beaufort Sea.2*

These overlapping claims were now articulated officially. Canada’s
fishing zone was delimited partly on the sector theory: the western limit
at 141° W and the easterly limit at 59°51'57” W.12> The United States first
asserted jurisdiction in the Beaufort Sea in June 1976 when it announced
a 200 n.m. fishing conservation zone that adhered to its equidistance
line effective 1 January 1977.12
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Lawson cited a U.S. Department of State memorandum on
“Maritime Boundary Negotiations with Canada” from September 1976
which considered the U.S. and Canada to be mutually bound to the 1958
Continental Shelf Convention. The U.S. position maintained that
“equidistance is an appropriate principle for determining a maritime
boundary when there are no special circumstances in the area and when
equidistance results in a boundary in accordance with equitable
principles.” The U.S. insisted that no special circumstances existed in the
disputed area of the Beaufort Sea.'” Lawson argued that the sector
principle was not accepted as a norm of international law, and Canada’s
adoption of the equidistance/median line method to delimit the
continental shelf between eastern Canada and Greenland in 1973 (rather
than a sector line) “supports the U.S. refusal to agree to the use of the
141t meridian — a de facto sector line — to delimit the continental shelf in
the Beaufort Sea.” In arguing for equidistance as the most appropriate
means of delimiting the boundary, Lawson noted:

The special geographic attribute of the Beaufort Sea — the relative

concavity of Canada’s coastline — does not appear to weigh against

using this method. Although the Canadian coastline is slightly
concave in the area closest to the U.5.-Canada boundary, it becomes
convex further down the coast. As a result, a boundary delimited on

the basis of equidistance would not unfairly deprive Canada of her

“share” of the shelf, and would thereby accord with the need for

equity in continental shelf delimitation. Furthermore, “natural

prolongation” of the land territory in this area accords with use of the
equidistance method. The continental shelf off the coast of Alaska and

the Yukon is not unusually broad or narrow at any point, is not

marked by particular depressions or rifts that might otherwise cut it

short, nor is it usually extended by reference to islands.!?

Canadian international lawyer Michel Frederick reached the
opposite conclusion. He argued that the principle of equidistance would
produce an inequitable decision for Canada on the basis of geography
and government practice. The concave configuration of the Yukon coast
constituted a clear case of “special circumstances” in his view, and
represents, “dans I'arsenal canadien, la pieéce de maitresse. Elle pourrait
peut-étre, a elle seule, faire pencher la balance en faveur du Canada, si
jamais la question de la délimitation du plateau continental dans la mer
de Beaufort devait étre tranchée par la Cour internationale de justice ou
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Figure 1-3: Michel Frederick’s proposal to adopt the 141st meridian as the
continental shelf boundary with a shared resource zone.
Line A-B-C: equidistance line
Line A-D: modified equidistance line envisaged by the Canadian
government with resource sharing zone (box with hashed lines)
Line A-E: Frederick’s proposed solution (extension of terrestrial
border and same resource sharing zone)
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par un tribunal arbitral.” Frederick suggests that the extension of the
land boundary along the 141t meridian is justifiable and justified in the
context, but also recommends that Canada and the United States create
“une zone de partage des ressources énérgétiques semblable a celle
envisagée pour la ligne d’équidistance ‘tempérée” (see figure 1-3).1°
This is a legal issue rather than an historical one.

In July 1977, Prime Minister Pierre Trudeau and President Jimmy
Carter appointed Marcel Cadieux and Lloyd Cutler as principal
negotiators respectively to conduct negotiations to reach a
comprehensive settlement regarding Canada-U.S. maritime boundaries
and related resource issues. During the first phase of negotiations
(August-October 1977), Canada told the U.S. delegation that it would
“accept a compromise jurisdictional boundary [in the Beaufort Sea]
more or less along the geographic coordinates put forth by the United
States, provided American officials would grant Canada similar
boundary concessions in the Gulf of Maine and off the Strait of Juan de
Fuca.” In short, Canada was willing to be flexible with the Beaufort
boundary in exchange for a comprehensive settlement. Canadian
officials also proposed a shared access hydrocarbon zone which, in the
words of David Colson, was “designed to be an insurance against a bad
boundary compromise.” Lorne Clark explained that the shared access
zone proposal attempted to make the positioning of the actual
boundary:

relatively less important and almost irrelevant in the context of an

overall agreed resolution of the boundary dispute. The hydrocarbon

potential would not then become a political or economic issue between

the two countries because there would be joint access ... from the point

of view of hydrocarbons, where the line was wouldn’t make any
difference.

The United States, however, insisted that the equidistant principle
applied to the delimitation of the Beaufort Sea, and that Canada should
accept the American position. It was open to the possibility of a shared
access zone on the American side of a boundary determined according
to equidistance, but it refused to link the four outstanding boundary
issues. !0

In October 1977, the Chief Negotiators reported that “the two sides
directed their attention to the basic principles of long-term resource
arrangements for fisheries and hydrocarbons as a basis for reaching
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detailed agreement on these issues and on boundary delimitations
during the second phase.” The most substantive issues on shared access
zones remained unresolved, however, and the negotiations intensified
from November 1977-March 1978. Neither side was willing to concede
to the other. “Canadian officials, while willing to accept the concept of a
hydrocarbon shared access zone principally on the U.S. side of a
maritime boundary delimited largely according to equitable principles,
were prepared to do so only if the United States would provide
boundary concessions to Canada in the Gulf of Maine and off the Strait
of Juan de Fuca,” political scientist Christopher Kirkey explained. U.S.
authorities found this unacceptable. “This stalemated situation was yet
further exacerbated by an inability to agree upon the magnitude of the
Beaufort Sea zone, and in particular how it should be configured -
presuming a boundary could be agreed upon.” As Erik Wang noted,
“boundary considerations kept intruding and complicating the
negotiation.” 13!

Kirkey identified three key reasons why Canadian officials could not
accept the American proposal independent of the other boundary
disputes:

First, if Ottawa were to accommodate the U.S. position on the Beaufort

Sea boundary, this would by consequence not only necessitate a

departure from the official Canadian government position on the

issues (i.e., the 141t meridian should serve as the boundary), but more
importantly, be inconsistent with Canada’s overall legal approach to
delimiting maritime boundaries. That latter approach, which sought to
delimit boundaries by equidistance — except in cases where an
applicable treaty exists — would be highly discredited and of little use

in future international maritime boundary cases that Canadian

officials would have to confront. In particular, the Canadian

negotiation delegation was explicitly concerned that if it acquiesced to

the U.S. favoured position of the equidistance principle in the Beaufort

Sea, and mutual satisfaction was not achieved on all three other

outstanding maritime boundaries, that the Canadian legal position

would be severely weakened should at least one of these remaining
cases ultimately go before the International Court of Justice for
settlement.

Secondly, the American position offered no reasonable quid pro quo

for Canada. As the U.S. proposal did not include forthcoming

balanced boundary concessions/accommodations by the United States

on any of the other three outstanding maritime boundaries — the
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critical precondition for Canadian flexibility on the Beaufort boundary
— Canadian officials could not move to accept the American position.
Thirdly, Canadian acceptance of the U.S. position on the Beaufort Sea
boundary — in the absence of an equitable, comprehensive settlement —
would by consequence place the Trudeau government in the
politically undesirable position of having to defend an agreement that
unquestionably favoured American maritime jurisdictional interests in
the North over those of Canada.
Although negotiations over a hydrocarbon shared access zone in the
Beaufort and the related maritime boundary continued past the 1
December 1977 deadline, the stalemate could not be broken. In bilateral
talks from June-November 1973, “Canada and the United States agreed
to abandon further attempts to reach settlement over hydrocarbon
shared access zones, and instead concentrate their energies on resolving
the four maritime boundary disputes, and fishing zones on the east and
west coasts.” The two sides could not reach a mutually satisfactory
solution to the Beaufort dispute which, as a lesser priority than the east
coast problems, was set aside.!??
Kirkey concluded that neither country was favoured by the final
outcome:
For its part, Canada was only prepared to cooperate in the Beaufort
Sea if the United States would grant boundary concessions on the east
and west coasts, especially in the Gulf of Maine Georges Bank area.
The United States, on the other hand, was unwilling to consider such a
proposal, and insisted that the Beaufort Sea case be settled
independently of any other outstanding Canada-U.S. maritime
boundary dispute. These national positions were not, however,
acceptable to Washington and Ottawa for economic, political, and
legal reasons. The potential accommodation by Canada or the United
States of the other’s Beaufort Sea boundary proposal was particularly
frustrated by international legal concerns. In the words of Lorne Clark:
the Beaufort Sea maritime boundary issue was difficult to
ultimately settle precisely because we [Canada and the U.S.]
had diametrically opposed legal positions; the 1415t parallel of
longitude on the Canadian side and the principle of
equidistance on the American side. It was very, very difficult
to try to split the difference there because if you did you
would derogate from the legal position of one side or another.
With neither country willing to compromise its legal position by
accepting the other country’s proposal for delimiting the maritime
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boundary, “no acceptable political arrangement could be reached
through the process of negotiation.” 33

With the historical facts established, the legal arguments in favour of
the Canadian position would appear to follow Rothwell’s suggestion
that Canada might be able to support its claim on the grounds of
American acquiescence to Canada’s exercise of jurisdiction over the
Beaufort east of the 141% meridian. The U.S. did not “take any action
during the late 1960s when Canada issued exploration permits in the
disputed area, or when Canada purported to exercise jurisdiction over
the disputed waters by the Arctic Waters Pollution Prevention Act,
1970,” and Canada could therefore argue “that this acquiescence by the
United States allowed the Canadian claim to solidify into a valid legal
title in that there was, until 1976, an implied acceptance by the U.S. of
the boundary along the 141t meridian.” While Rothwell acknowledges
that this argument is “not conclusive, Canada can do no harm to its case
by using it to support its interpretation of the 1825 Boundary Treaty,
especially if its most favoured interpretation of that Treaty is not
accepted.”'® Frederick also argued that the Canadian issuing of future
exploration and exploitation permits to oil and gas companies, without
inviting American protests before 1976, could constitute a “special
circumstance” or, at least, an “equitable” variable when deciding upon
an applicable or appropriate delimitation method. In short, he
concluded that the absence of formal U.S. protest to Canada’s
legislative, regulatory and administrative use of the 141 meridian as a
western boundary served to reinforce Canadian government practice.!®

American commentators are more critical. Lawson, for example,
argued that “a claim to the sea east of the 141% meridian based on
historic title fails due to lack of acquiescence. The United States has
never recognized the applicability of the land boundary to delimitation
of the shelf in the Beaufort Sea, and has consistently rejected the validity
of the sector theory.” To divide along this meridian “would offend
traditional notions of sovereignty and lend support to a rule not
recognized by the majority of States,” with international ramifications.3

Whether this eleven-year timeframe constitutes acquiescence is a
legal question. Pharand argued that the absence of American protest
may be considered a “special circumstance” as per paragraph 6(2) of the
1958 Continental Shelf Convention:
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A third possible special circumstance upon which Canada could draw
is that of “special exploitation rights.” Indeed, the Canadian
government has been issuing oil and gas permits in the Beaufort Sea
for some time, using the 141% meridian as the westerly limit. If this
exercise of continental shelf jurisdiction is carried on without protest
on the part of the United States, Canada might be deemed to have
acquired a certain priority in exploitation rights.s”
Again, this is a matter of legal argument rather than one of historical
fact.

Inuvialuit Use of the Beaufort Sea and the Inuvialuit Land
Claim

Canada could also possibly bolster its claim [to the Beaufort Sea] on
the grounds of historical usage by the Canadian natives of the
MacKenzie [sic] Delta region. Though research in this area to date has
been limited, it is known that the Inuit have long used the Arctic ice as
both an area to hunt and live on at certain times of the year. A claim
based on historic rights to fishing resources has been accepted
previously in The Grisbadarna Case between Norway and Sweden and
in the Anglo-Norwegian Fisheries Case. Yet, while such historic rights are
useful in claims to fishing and exclusive economic zones, it is doubtful
if they would carry much weight in a continental-shelf claim where
non-renewable resources not previously exploited are at issue.
Donald Rothwell (1988)13

Although the historical land use and occupancy of the Beaufort-
Mackenzie Delta region has been well documented, there is little
evidence of actual use of the waters of the disputed zone in the Beaufort
Sea. The 141 meridian, however, serves as the western boundary of the
Inuvialuit Settlement Region, created with the signing of the Inuvialuit
Final Agreement on 5 June 1984. The description of the region includes
the following;:

Commencing at the point of intersection between the Yukon

Territory/Alaska boundary and the shore of the Beaufort Sea; [lengthy

description of the eastern and southern boundary follows]...

thence northerly along said longitude to its intersection with latitude

80°00’'N; thence westerly along said parallel to its intersection with

longitude 141°;

thence southerly along said meridian of longitude to the point of

commencement, without prejudice, however, to any negotiations or to
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Figure 1-4: Inuvialuit Settlement Region. Inuvialuit Final Agreement,
annex A, as amended 15 January 1987 (watershed boundary).

any positions that have been or may be adopted by Canada respecting

the limits of maritime jurisdiction in this area.!®
In addition to granting title over land areas traditionally used and
occupied by the Inuvialuit, Pharand notes that “the Canadian
Government purported to grant certain rights in a considerable area of
the Beaufort Sea extending along the 141% meridian up to the 80®
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parallel of latitude. These include the exclusive right to harvest certain
species of wildlife such as the polar bear and the preferential right to
harvest other species of wildlife as well as marine mammals and fish.”40

More recently, Peter Usher used comprehensive, census-type
surveys and case studies of Inuvialuit harvesters in the Inuvialuit
settlement region to document their use of the Beaufort Sea and its
resources from 1960-2000. He finds that the geographical extent of
harvesting remained quite consistent over the last four decades of the
twentieth century, and that subsistence and commercial harvesting
remain significant economic and cultural preoccupations in Inuvialuit
life. In Usher’s assessment, about one-third of the Inuvialuit harvesting
area in the 1960s was associated with the normal maximum extent of the
fast ice.!! As Figure 1-5 depicts, there is little evidence of consistent
Inuvialuit activity in the disputed zone.

Figure 1-5: Inuvialuit Use of Land and Sea in the Inuvialuit Settlement
Region, 1960s and 1990s. Peter Usher, “Inuvialuit Use of the Beaufort Sea and
its Resources,” 21.
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In light of the salience of Crown-Indigenous relations and domestic
constitutional imperatives in Canada, the country’s marge de manoeuvre
in negotiating a compromise solution for the Beaufort Sea may be
severely restricted. In a recent study, political scientist Rob Huebert
notes that Annex 1 of the Inuvialuit Final Agreement qualifies that the
coordinates of the agreement are “without prejudice ... to any
negotiations or to any positions that have been or may be adopted by
Canada respecting the limits of maritime jurisdiction in this area.”
Under international law, Canada is certainly at liberty to enter into a
boundary treaty with the United States that would impinge upon the
constitutionally-protected rights of the Inuvialuit. Nevertheless, “it is
entirely possible that in the event that a settlement was reached between
Canada and the United States that the Inuvialuit Regional Corporation
or other related bodies could challenge the Canadian Government’s
right to surrender any territory contained in the settlement region
regardless of the ‘without prejudice’ clause.”'*? In short, the Canadian
government would be vulnerable to domestic legal action if an
international agreement conflicted with its duty under Canadian law to
consult with the Inuvialuit, to limit any infringement of Aboriginal
rights as much as possible, to make any such limitations clear through
an Act of Parliament, and to provide compensation.

Recent Developments

The established debate, discussed extensively in this chapter, relates
to the Beaufort Sea boundary within 200 n.m. of the U.S. and Canadian
coastlines, producing a pie-shaped disputed area of approximately 6,250
n.m.2. As Elizabeth Riddell-Dixon explains in the following chapter, the
legal acknowledgement of coastal States’ rights to extended continental
shelves expands the aperture, with the UN Convention on the Law of the
Sea setting out a process for States to determine where they may exercise
their sovereign rights and secure international recognition for the outer
limits of their extended continental shelves. In the Beaufort, the
continental shelves of Canada and the U.S. are certain to overlap outside
200 n.m. Although the extent and location of this overlap is not yet
known, it will be larger than the disputed area inside 200 n.m.

Although Canada reached out to the United States in 2010 to seek a
negotiated settlement in the Beaufort,'® reports indicate that the U.S.
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wished to resolve the maritime boundary within 200 n.m. as well as the
extended continental shelf boundary concurrently. Accordingly,
government experts from both countries met over the next two years to
evaluate the scientific data collected and discuss the technical aspects
involved in establishing the outer limit of their respective continental
margins.* Michael Byers and Andreas Jsthagen note that:
negotiations over the Beaufort Sea boundary resumed in 2010 because
of the emergence of a possible win-win outcome as a result of the
addition of an extended continental shelf to the dispute, combined
with the fact that the equidistance line makes a significant change in
direction just beyond 200 nautical miles from shore. Canada could
now accept the application of the equidistance principle while
retaining a large portion of the newly expanded disputed area.
Alternatively, the United States could accept Canada’s interpretation
of the 1825 treaty and, thus, the 141-degree-west meridian and still
gain a very large portion of extended continental shelf.145

In this light, cost-benefit analysis related to resources in the broader
Beaufort Sea could change the political calculus. Building on Pharand’s
earlier geographical assessment, Byers and James Baker observe that
“while neither Canada nor the United States has recently articulated its
position on the boundary beyond 200 nautical miles from shore, it
would —curiously and significantly —not necessarily benefit either of
them to simply extend their present claimed lines on the same bases
they use to justify them within 200 nautical miles.”# When the
equidistance line is extended beyond 200 n.m., it changes direction and
begins tracking towards the northwest owing to the shape of the
Canadian coastline on the eastern side of the Mackenzie River delta and
to Banks Island, the latter of which pushes the line towards the maritime
boundary between the United States and Russia. “This leaves a large
and as-yet-unspoken-for area of extended continental shelf to the west
of the 141-degree-west meridian and east of the equidistance line,
essentially the reverse of the disputed sector farther south,” Byers and
Osthagen observe. “In simple spatial terms, the U.S. line appears to
favour Canada beyond 200 nautical miles and vice versa.” This changes
“what appeared to be a zero-sum negotiating situation” into one that
“now offers opportunities for creative trade-offs.” ¥
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Completing seabed mapping to determine the actual extent of
continent shelf in the Beaufort is the first step to determining what can
be negotiated. To back up Canada’s continental shelf submission,
Natural Resources Canada (Geological Survey of Canada) and the
Department of Fisheries and Oceans (Canadian Hydrographic Service)
conducted scientific and technical work in the Beaufort Sea from 2008-
2011, often in joint surveys with their American counterparts. Law
professor Betsy Baker suggests that the model of cooperative seabed
mapping to gather regional data can serve as a “foundation for joint
ecosystem-based, integrated management of the triangle—a principle
that is already central to each country’s approach to oceans
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management.” In her assessment, collaborative research can strengthen
both countries” sovereign rights over their respective maritime zones
while confirming international law and filling gaps in Arctic governance
and regulation.® This annual partnership of two icebreakers (one
American, one Canadian) gathering data about the shape of the ocean
floor and the character and thickness of seabed sediments proved
fruitful, suggesting that the continental shelf in the Beaufort might
stretch 350 n.m. or farther from the mainland shoreline.'#

The next obvious variable in negotiating “trade-offs” is estimating
the amount and location of hydrocarbon reserves. As noted earlier,
seismic surveys and exploratory wells drilled during the 1970s and
1980s found 1.5 billion barrels of oil in the Beaufort seabed, and Devon
Canada discovered a potential reserve of 240 million barrels of oil just
east of the disputed zone in 2006. Over the following two years, with
global oil and gas prices soaring, Imperial Oil, ExxonMobil Canada, and
British Petroleum committed to spend nearly $1.7 billion in exploration
activities. In the U.S. part of the Beaufort, Shell committed $7 billion
dollars to exploration — another signal of burgeoning economic interest
in the area.!

Although both Canada and the U.S. have issued oil and gas
exploration licences and leases in the disputed zone, neither has allowed
actual exploration or development in the area pending resolution of the
maritime boundary. Industry pressure to settle the dispute dissipated,
however, when world oil prices declined in 2011, the shale gas
revolution opened up new sources of North American supply, and the
Deepwater Horizon disaster in the Gulf of Mexico generated significant
popular safety concerns about offshore oil and gas. Incentives to exploit
offshore hydrocarbons in the Beaufort declined even more in
subsequent years. A recent study observes:

During the second half of 2014 the world’s oil industry suffered a

dramatic shock as Brent crude prices fell from over $100 to under $50

in only a few months. A combination of oversupply driven by the

surge in American shale production and a refusal by Saudi Arabia (or

other OPEC nations) to reduce production has upended industry
projections and the economic viability of many oil fields — including
those in the Arctic. Facing prices below the lifting costs of many fields,

oil companies soon cut more than $150 billion in future projects in an

effort to reduce costs and protect their balance sheets. The projects

being cut are those with high exploration and production costs — and
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there is nowhere in the world with higher costs than the Arctic

offshore.’s!

In December 2014, Chevron put its Canadian Beaufort drilling plan on
hold “indefinitely,” and the following year Shell similarly terminated its
exploration operations in the region.'>

In the wake of these developments, President Barack Obama and
Prime Minister Justin Trudeau issued a December 2016 joint statement
that committed to suspend the issuance of new Arctic offshore oil and
gas licences. “This is due to the irreplaceable value of Arctic waters for
Indigenous and Northern communities’ subsistence and cultures,” a
Canadian official statement explained. “The vulnerability of
communities and the supporting ecosystems to an oil spill, as well as
the unique logistical, operational, safety and scientific challenges to oil
extraction and spill response in Arctic waters also represent
unprecedented challenges.”'>® Given that there was little to no offshore
activity at the time of the announcement, it did not immediately affect
local and regional economic interests. Nevertheless, Ottawa’s failure to
consult with territorial officials prior to the announcement upset the
Northern premiers — particularly in light of the Trudeau government’s
messaging about the centrality of partnerships with territorial
governments and Indigenous organizations in its new approach to
intergovernmental relationships.'>* Although the Trump administration
overturned the U.S. moratorium, and the Canadian moratorium is
subject to review every five years, the oil industry appears to have lost
interest in the Beaufort (and, by extension, in the boundary dispute) for
the moment.

The possibility of a potential commercial fishery in the Beaufort Sea
heightening bilateral tensions over the boundary dispute also appears
remote. There is no commercial fishery in the Beaufort Sea, and both
Canada and the U.S. have made unilateral moves to constrain such a
fishery until science demonstrates that it would be sustainable. Pursuant
to UNCLOS and the United Nations Fish Stocks Agreement, coastal
States have responsibilities to manage living resources in their
respective EEZs, including straddling fish stocks, and thus have
authority to control fishing activities within these waters. As a
precautionary measure, the United States implemented a moratorium
on new commercial fisheries in its Arctic EEZ in December 2009, which
supported a Senate resolution directing the government to negotiate a
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new international agreement for managing migratory and
transboundary fish stocks in the Arctic Ocean.’® This included the
disputed zone with Canada in the Beaufort. In October 2014, the
Canadian federal government followed suit, announcing that it would
not permit new commercial fishing in the Beaufort in advance of further
scientific research. Bilaterally, a shared interest in preserving living
marine resources prompted Prime Minister Trudeau to declare in a
March 2016 joint statement with President Obama that “Canada
commits to working with Northern and Indigenous communities to
build world-leading and abundant Arctic fisheries — based on science —
that firstly benefit Northern communities. Together, the United States’
and Canada’s actions will create the largest contiguous area of well-
regulated fisheries in the world.” 1%

Setting a maritime boundary in the Beaufort Sea ultimately will
come down to political will. Given longstanding Canadian sensitivities
about sovereignty and anxieties about U.S. encroachments since the
days of the Klondike Gold Rush, there may be a limited appetite
amongst political elites to engage in boundary negotiations requiring
compromise without clear economic benefits to offset the risk of
incurring blowback that Canada has “conceded” or “lost” to the
Americans. Canadian statements that the Beaufort Sea boundary
dispute is well managed by both countries and will be resolved
peacefully in accordance with international law when both parties are
ready to do so remain reasonable and proportionate to the actual
situation. With the collapse of the offshore oil and gas industry in the
North American Arctic since 2014, there is no acute pressure to resolve
the Beaufort Sea dispute — and there is unlikely to be so until global
energy markets command much higher prices. Any future initiatives to
address the issue are likely to involve direct negotiations between the
two parties rather than litigation to ensure they retain control over the
sensitive boundary delimitation process. Ongoing scientific efforts to
define the outer limits of the countries” continental shelves will clarify
the extent of overlap in the Beaufort, and resource surveys indicating
the extent of hydrocarbons and fish in and around the disputed zone
should inform a peaceful, bilateral resolution in accordance with
international law. For the time being, the dispute is unlikely to escalate
between two neighbours who consider themselves each other’s
“premier partner” on Arctic issues.!>”
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Canada’s Arctic Submission to the Commission
on the Limits of the Continental Shelf

Elizabeth Riddell-Dixon!

On 23 May 2019, Canada made its long-awaited submission to the
Commission on the Limits of the Continental Shelf (hereafter the
Commission) pertaining to the Arctic Ocean.? While full submissions
remain confidential, the coastal State must provide an executive
summary of its submission, which includes charts and certain pertinent
information, to the United Nations secretary-general, who is required to
publicize it. Although this information is much more limited than the
extensive data, charts, and analysis contained in a State’s submission to
the Commission, the executive summary provides sufficient information
to identify the main features of the extended continental shelf (ECS)
being delineated.

Canada, the Kingdom of Denmark together with Greenland, and the
Russian Federation have now all made submissions to the Commission
pertaining to the Arctic Ocean, but important unknowns remain. When
will Canada’s third Arctic neighbour, the United States, make a
submission pertaining to the Arctic Ocean? Will the States Parties to the
United Nations Convention on the Law of the Sea (UNCLOS) allow the
Commission to accept a submission from the United States, if the latter
continues to be a non-Party?® To what extent will the United States” ECS
overlap with those of its Arctic neighbours? When will the Commission
complete its reviews and issue its recommendations to the submitting
States? What recommendations will the Commission make regarding
each of the Arctic submissions? Will Greenland have attained full
sovereignty by the time the Commission has reviewed the submissions
pertaining to the Arctic Ocean and, if so, what effect will the change in
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foreign policy leadership have on bilateral and multilateral
negotiations?

While answers to these questions will not be available in the near
future, there are important questions arising from the three submissions
that warrant examination now:

1) To what extent do the submissions reinforce each other by
providing similar assessments of the geology and morphology of
the seabed of the Arctic Ocean, particularly as they pertain to the
controversial issue of seafloor highs?

2) To what extent do the ECSs delineated in the Arctic Ocean by
Denmark/Greenland and by the Russian Federation overlap with
that of Canada?

3) What are the implications of the submissions for the
international seabed (the seabed beyond national jurisdiction)
that is designated the common heritage of humankind?

4) What is being done to ensure that the balance is respected
between Article 76, which gives coastal States rights to develop
seabed resources on their ECSs, and Article 82, which requires
these States to make payments in compensation for resource
exploitation on their ECSs?

The chapter begins with an overview of the international regime
governing the continental shelf beyond 200 n.m. from shore. It then
discusses former Prime Minister Stephen Harper's December 2013
announcement that Canada would not be filing a submission pertaining
to the Arctic Ocean at that point as well as the aftermath of this decision.
Thereafter the submission of Denmark/Greenland (2014),* the revised
submission of the Russian Federation (2015),5 and Canada’s submission
pertaining to the Arctic Ocean (2019) are introduced sequentially. As
full submissions remain confidential, these discussions are based on the
executive summaries, which are in the public domain.

In its respective submission, each country refers to the directions of
the compass as one looks beyond its land territory towards the North
Pole. For example, what Russia terms its eastern outer limit (beyond the
Alpha Ridge and Mendeleev Rise) appears in what for Canada and
Greenland is the western Arctic. To avoid confusion, this paper uses the
directions appropriate when measuring out from the Canadian and
Greenlandic landmasses; thus, the Alpha Ridge and Canada Basin are
considered to be in the western Arctic.
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This chapter explains how the submissions’ findings are, for the
most part, mutually reinforcing on the important issue of seafloor highs.
There are extensive overlaps in the areas of ECS delineation of the three
Arctic States that will necessitate maritime boundary delimitation, but
these overlaps will be resolved peacefully and in accordance with
international law. Extended continental shelves, as currently delineated,
leave very little of the Arctic seabed outside of national jurisdiction,
which has consequences for the common heritage of humankind.
Accordingly, negotiations to clarify the Article 82 provisions are needed
at the national and international levels. Although no resource
development will take place on the Arctic ECSs in the foreseeable
future, exploitation will soon be a reality off Canada’s east coast; hence,
a consistent, workable regime is needed.

The International Legal Regime

The international regime to delineate the outer limits of the
continental shelf beyond 200 n.m. and the rights and responsibilities of
coastal States in this area are specified in Part VI (Articles 76 to 85) and
Annex II of UNCLOS. These provisions have been further clarified by
the States Parties to UNCLOS and by the Commission.

UNCLOS gives the coastal State sovereignty over a 12-nautical mile
territorial sea.® Beyond the territorial sea, the coastal State has an
exclusive economic zone extending from the seaward edge of the
territorial sea up to “200 nautical miles from the baselines from which
the breadth of the territorial sea is measured.”” Within the exclusive
economic zone, the coastal State exercises sovereign rights to explore,
exploit, conserve, and manage the living and non-living resources in the
water column and seabed.® Beyond 200 n.m. from shore (i.e., beyond the
exclusive economic zone), a coastal State has an extension where the
continental shelf extends as a natural prolongation of its land territory.’
“Prolongation” means that there must be unbroken continuity from the
land mass to the continental margin’s outer edge."

On its continental shelf, the coastal State has sovereign rights to
explore and exploit “the mineral and other non-living resources of the
sea-bed and subsoil together with living organisms belonging to seden-
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tary species.”!! The water column above the ECS is classified as “high
seas,” meaning that all States enjoy freedom of navigation and
overflight, and the right to fish, conduct scientific research, construct
artificial islands and other legal installations, and lay submarine cables
and pipelines.™?

Scientists and lawyers define the continental shelf quite differently.
In scientific terms, the continental shelf makes up one part of the
continental margin, which is a geological formation that includes the
continental shelf, continental slope, and continental rise. In juridical (or
legal) terms, the continental shelf is a submerged prolongation of a
coastal State’s land territory that can be narrower or wider than the
continental margin or encompass all the latter. The term “continental
shelf” is used in this article in accordance with its juridical definition.

Responsibility for defining its continental shelf rests with the coastal
State, which must conduct scientific research to determine if its
continental shelf extends beyond 200 n.m. and, if so, the limits of its
outer edge in accordance with UNCLOS provisions. UNCLOS outlines
both enabling criteria and constraints. The process of determining
whether or not the natural prolongation of a coastal State’s submerged
land territory actually extends beyond 200 n.m. is called the test of
appurtenance. For this purpose, a coastal State may use either the
distance or the depth enabling formulae, both of which require the same
first step: identifying the foot of the continental slope. As a general rule,
the foot of the slope is the point of maximum change in gradient within
the base of the slope. The base of the slope is where the lower slope
merges with the continental rise or deep ocean floor where no rise
exists.

Measuring from the foot of the continental slope, the coastal State
may use either enabling formulae. The thickness criterion allows the
coastal State to measure seawards from the foot of the slope until the
sediment thickness is equal to one percent of the distance traveled;!
thus one kilometre of sediment depth enables the coastal State to
measure out 100 km (54 n.m.). The distance formula involves
determining an outer limit point at a distance not exceeding 60 n.m.
from the foot of the slope.

If the above-mentioned enabling criteria show that the continental
shelf extends beyond 200 n.m., it is then necessary to establish the outer
limit. To limit unchecked incursions into the international seabed area
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which (as discussed later in this chapter) is designated the common
heritage of humankind, UNCLQOS imposes constraints on the area of the
continental shelf over which the sovereign rights of the coastal State
apply. Again it provides coastal States with two options: the outer limits
“shall not exceed 350 nautical miles from the baselines from which the
breadth of the territorial sea is measured” or extend beyond “100
nautical miles from the 2,500 meter isobath.”'> A State may use
combinations of the enabling and constraint criteria to maximize the
area of its continental shelf. The process of precisely defining the outer
limits of a country’s ECS, in accordance with UNCLOS provisions, is
called delineation. Delimitation refers to the process of establishing
political boundaries when the maritime zones of two or more States
overlap.

After gathering and analyzing the scientific data and relating the
findings to the legal requirements of the ECS regime, the coastal State
makes a submission to the Commission.’® The international regime
specifies a ten-year deadline from the date of ratification or accession for
making submissions. Countries, such as the Russian Federation, that
ratified or acceded to UNCLOS prior to 1999, had until 2009 to make
their submissions, while States, such as Canada and Denmark, that
became Parties after 1999, had ten years from the time of ratification or
accession. Having ratified on 7 November 2003 and become a Party to
UNCLOS on 7 December 2003, Canada’s original deadline for
presenting its documentation to the Commission was 6 December 2013;
however, this requirement was amended before that date. By 2008, it
was clear that many countries — particularly developing States — would
have problems making their submission deadlines. Therefore, States
Parties to UNCLOS agreed that countries could fulfill their obligations
by filing preliminary information indicating that they intend to make a
submission, the status of the preparatory work, and when they expect to
submit.”

Along with its submission, the coastal State must provide the “charts
and relevant information, including geodetic data, permanently
describing the outer limits of its continental shelf” to the UN secretary
general, who makes this information public.’”® At least three months
must elapse between the date the submission is received and the start of
its review,” which gives other States time to examine the executive
summary to determine if the area included in it overlaps with what they
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consider to be their own ECSs. In the case of an overlap, the other
country can register a dispute.

Commissioners review the coastal State’s submission, assess
whether the coastal State has appropriately applied the criteria
prescribed in Article 76, evaluate the scientific evidence used by the
coastal State in support of the delineation of the outer limits of its
continental shelf, and make recommendations to the State regarding the
establishment of the outer limits of its continental shelf. According to
UNCLOS, “[t]he limits of the shelf established by a coastal State on the
basis of these [the Commission’s] recommendations shall be final and
binding.”? The Commission serves as the legitimator in the ECS
delineation process:

Where a coastal State and the Commission are generally in accord

with the location of an outer limit this will provide great legitimacy to

that boundary and make challenges of the boundary more difficult. A

coastal State outer limit not in accord with Commission

recommendations will be less legitimate and more open to challenge

by other States or perhaps even the International Seabed Authority.!
Nonetheless, it is the coastal State — not the Commission — that
establishes the outer limits of the continental shelf.

UNCLOS is clear that the coastal State does not have to exercise
sovereignty over the continental shelf in order to enjoy its rights: “The
Rights of the coastal State over the continental shelf do not depend on
occupation, effective or notional, or on any express proclamation.”??
These rights are exclusive; if a coastal State does not explore or exploit
the resources of its extended continental shelf, no other State may
engage in such activities without the former’s express consent.® Russia
planting a flag on the Arctic seabed beneath the North Pole in August
2007 was a symbolic gesture that had no legal ramifications for any
Arctic country. Delineating the outer limits of the continental shelf is not
governed by the “use it or lose it” maxim.?* A State’s continental shelf
either meets UNCLOS criteria for an ECS or it does not.

Prime Minister Stephen Harper’s December 2013 Announcement
Until December 2013, Canada was expected to make a full and
comprehensive submission pertaining to the extended continental
shelves off its Atlantic and Arctic coasts.? It therefore came as a shock to
Canada’s UNCLOS team, neighbouring Arctic countries, and the
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attentive public when on 4 December 2013, just two days before the
submission was due in New York, Prime Minister Stephen Harper
announced that Canada would only be making a partial submission to
the Commission pertaining to the Atlantic ECS — rather than to both its
Atlantic and Arctic ECS — and that more research was required so that
Canada’s Arctic ECS could be expanded to include the North Pole.?
Two days after the announcement, Canada filed its partial submission,
pertaining only to the Atlantic Ocean, and preliminary information for a
future submission regarding the Arctic Ocean, with the Commission.?”
Prior to Harper’s 2013 announcement, Canada had enjoyed highly
cooperative relations with its Arctic neighbours throughout the
delineation process. In 2007, Canadian, Danish, and Russian scientists
began holding annual meetings to discuss scientific and technical
matters pertaining to the Arctic ECSs. By 2010, the meetings involved

Figure 2-2: Data Collection in the Arctic Ocean, 2006-11. Global Affairs Canada
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legal advisors as well as scientists from all five Arctic coastal States
(Canada, Denmark, Norway, the Russian Federation and the United
States).

The commitment to peaceful cooperation is not only evident in
meetings but it was also formalized. In the 2008 Ilulissat Declaration,
Canada, Denmark, Norway, the Russian Federation, and the United
States recalled the extensive legal framework that applies to the Arctic
Ocean, pledged to strengthen their existing close cooperation in the
delineation of their respective Arctic ECSs, and committed themselves
to the orderly settlement of any possible overlapping claims.?

The commitment to cooperate was also exemplified in practice.
Canadian and Danish scientists conducted seven joint surveys (2006—-09)
in which they collected and analyzed data pertaining to the area north
of Greenland and Ellesmere Island. Canadian and American scientists
conducted four surveys together in the Canada Basin and Arctic Ocean
(2008-11). Such collaborations resulted in numerous joint publications
and joint presentations at scientific conferences. As commissioners
review submitted information, having the data and analysis accepted by
the international community in peer-reviewed scientific publications is
strong evidence of their validity.

Accordingly, Harper’s 2013 announcement “caught Canada’s polar
neighbours totally by surprise” and “triggered the immediate
termination of co-operation with Russia and Denmark.”? Denmark and
Canada had reached an agreement that Canada would not delineate an
area that included the North Pole.® Scientific data would allow
Canada’s ECS to stretch east of the Lomonosov Ridge and Denmark’s
ECS to extend west of the Lomonosov Ridge; however, the two
countries agreed that Canada’s submission would not extend east of the
Lomonosov Ridge and Denmark’s ECS would not extend west of the
Lomonosov Ridge. The agreement was consistent with the pledges
made by the two countries in the 2008 Ilulissat Declaration. Prior to
December 2013, Denmark had collected the data in the North Pole area
needed for its submission. Canadian scientists, who had been so
conscientious in their decade-long research program, had not. Well
before December 2013, Denmark had made clear its intention to include
the North Pole in its submission.?! Canada had not.

There is no doubt that the Prime Minister’s decision to include the
North Pole in Canada’s ECS submission alienated the Danes. Once the
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Figure 2-3: Canadian Arctic Ocean Surveys, 2014-16. Global Affairs Canada

Prime Minister had decided to include the North Pole in Canada’s
Arctic submission, Ottawa sought to buy mapping data pertaining to
the area from Denmark; however, the Danes made clear that “the data
were not for sale.”3?2 As such, Canada had to mount its own missions to
survey the area in 2014, 2015, and 2016.

Denmark/Greenland’s Submission

When Denmark made its own submission pertaining to the area
north of Greenland, it included the North Pole, as expected; however, its
proposed ECS area was over 150,000 square kilometres larger than
originally anticipated.®® The outer limits of its continental shelf were
expected to stop at the equidistant line; however, the 895,000 square
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kilometre3* area includes the Lomonosov Ridge from the 200 n.m.
exclusive economic zones north of Greenland and Ellesmere Island all
the way to Russia’s exclusive economic zone and westward to include
portions of the Alpha Ridge. Applying the scientific criteria outlined in
Article 76 makes this extensive delineation possible. The decision to
include the larger area in its submission is said to have resulted from the
coming together of two sets of political pressures.® Prior to December
2013, the Greenlandic and Danish governments had differing views on
the size of area to be included in their joint submission, with the former
advocating for a larger area and the latter in favour of restricting the
area of their ECS in light of political considerations. Greenland’s
government pressured the Danish government to include a more
extensive area than that foreseen in the agreement between Denmark
and Canada, which was premised on a provisional delimitation based
on an equidistance line. Canada’s decision to include the North Pole
contravened the agreement, causing Denmark to rethink its strategy and
to defer to the Greenlandic preference, delineating all the way to
Russia’s exclusive economic zone and westwards onto the Alpha Ridge.
Overlaps in the ECS areas of Canada, Denmark, and Russia were
expected. The Danish/Greenlandic submission ensured they were larger
than anticipated.

Figure 2-4: Danish 2014 and Russian 2015 ECS submissions. Global Affairs
Canada
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Russia’s Submission

In spite of Canada’s contravention of its bilateral agreement with
Denmark, Denmark/Greenland’s expansive submission, and tensions
between the Russian Federation and the West over the Ukraine, Russia
was remarkably restrained when it made its 2015 submission regarding
the Arctic Ocean. It delineated an area slightly beyond the North Pole
but stopped well short of its neighbours” exclusive economic zones.

On 20 December 2001, the Russian Federation had become the first
country in the world to present its submission to the Commission.3®
Because the Commission found the Russian information pertaining to
the Arctic Ocean insufficient to support its proposed outer limit of its
continental shelf, Russian scientists conducted “a wide range of
geological and geophysical studies” in the area between 2005 and 2014
and presented a revised submission on 3 August 2015.% Russia’s Partial
Revised Submission delineates 1,191,347 square kilometres in the Arctic
Ocean.®

Submissions are generally reviewed in the order in which they are
received by the Commission.* As Russia’s 2015 submission was a
revised version of part of its 2001 submission, the former went to the
head of the queue.* In August 2016, a subcommission began its review
of Russia’s 2015 submission, which is still in progress.

Canada’s Submission

On 23 May 2019, after 10 years of scientific surveying in the toughest
ice conditions in the Arctic and years of data analysis, Canada filed its
2,100 page submission regarding its ECS in the Arctic Ocean. Like
Denmark, Canada delineated an ECS that was considerably larger than
envisaged prior to 2013. In 2008 Canada’s Arctic ECS was estimated to
be 750,000 square kilometres,*' whereas the 2015 submission delineated
an area of 1.2 million square kilometres that includes the North Pole.*? It
stretches from the outer limits of the exclusive economic zones of
Greenland, Canada, and the United States towards Russia, stopping
about two-thirds of the distance to Russia’s EEZ. It extends eastwards
about halfway between the Lomonosov and Gakkel Ridges and
westward beyond Alpha Ridge towards the Chukchi Borderlands.
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Figure 2-5: Canada’s 2019 Arctic ECS submission. Global Affairs Canada

Canada’s executive summary provides considerably less
information and specificity than does that of the Russian Federation
and, to a lesser extent, that of Denmark/Greenland. A possible
explanation for this brevity is that, after their experience in December
2013, Canadian public servants were determined to get full cabinet
approval of the executive summary well before the 2019 Arctic
submission was filed. Getting cabinet approval before the fall 2019
election, and the possible change of government, may have influenced
the timing of the submission. To allow adequate time to secure the
approval, so that the submission could be filed in the spring of 2019, the
executive summary may have been written and submitted to cabinet
before the precise outer limits of the ECS had been determined and,
once approved, no additional information could be added to the
executive summary.

Assessing the Implications of the Three Submissions

Now that the three Arctic neighbours have filed their submissions
pertaining to the Arctic Ocean, we have a basis for addressing several
important questions:
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1) To what extent do the submissions reinforce each other by
providing similar assessments of the geology and morphology of the
seabed of the Arctic Ocean, particularly as they pertain to the
controversial issue of seafloor highs?

2) To what extent do the ECSs delineated by Denmark/Greenland
and the Russian Federation in the Arctic Ocean overlap with that of
Canada and what do the overlaps mean for maritime boundary
delimitation?

3) What are the implications of the submissions for the international
seabed (the seabed beyond national jurisdiction) that is designated
the common heritage of humankind?

4) What is being done to ensure that the balance between Article 76
and Article 82 is respected?

To What Extent Do the Submissions Reinforce Each Other?

If Arctic States present similar understandings of the geology and
morphology of areas of mutual interest, each country’s case will be
stronger. As Russia’s 2015 submission will be reviewed long before
those of Denmark/Greenland and Canada, the commissioners’
assessment of Russia’s data and analysis will establish important
precedents for the subsequent reviews. The littoral Arctic States have
spent more time and resources collecting and analyzing data pertaining
to the seabed of the Arctic Ocean than any other countries; hence,
reaching similar conclusions helps to legitimize the findings they
present to the Commission. In addition, the Commission’s task will be
easier if there is consistency in the data and analyses submitted.

The Arctic features of greatest importance in the delineation of
Canada’s ECS are the Lomonosov and Alpha Ridges. In their executive
summaries, Canada, Denmark/Greenland and the Russian Federation
all agree that the Lomonosov and Alpha Ridges are seafloor highs, the
classification of which is one of the most contentious issues in the ECS
regime. Article 76 of UNCLOS mentions three types of seafloor highs:
oceanic ridges of the deep ocean floor, submarine ridges, and submarine
elevations.® As Ron Macnab points out, the terms are not defined in
either UNCLOS or the Scientific and Technical Guidelines of the Commission
on the Limits of the Continental Shelf, which relegate sea floor highs to the
role similar to that played by wild cards in a poker game and leaves the
coastal State facing much uncertainty: a “coastal state might base its
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entire argument on the understanding that a particular ridge or
elevation formed an integral part of its continental margin, only to have
the CLCS [Commission] disallow that interpretation and thereby force a
costly and time-consuming reassessment.”# The Commission shies
away from concrete definitions, instead advising that ridges must “be
examined on a case-by-case basis.”¥ When the State and the
Commission have differing interpretations of whether a feature qualifies
as a ridge or a submarine elevation, Article 76 and Annex II of UNCLOS
appear to give preference to the Commission’s position.#

Oceanic ridges of the deep ocean floor lack geomorphological
continuity with the land territory (i.e., their origin, evolution and
configuration differs from that found on land). As such, they cannot be
considered part of the continental margin.# Submarine ridges and
submarine elevations have geomorphological continuity with a State’s
land territory; hence, they are considered submerged natural
prolongations of the landmass and may be used to build a case for an
ECS. In the case of submarine ridges, “the outer limit of the continental
shelf shall not exceed 350 n.m. from the baselines from which the

i
Chukchi
Plateau

Figure 2-6: Arctic submarine elevations. David Mosher
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breadth of the territorial sea is measured.”* Submarine elevations have
not only morphological continuity but also geological continuity with
the land territory. As such, they confer greater legal entitlement,
allowing the coastal State to use either of the constraint formulae: 350
n.m. from the baselines or 100 n.m. from the 2,500 meter isobath.

While the legal entitlements are clear, neither UNCLOS nor the
Commission’s Scientific and Technical Guidelines provide definitions for
the seafloor highs or distinctions based on crustal types, without which
it is hard to distinguish submarine ridges from submarine elevations.*
The Commission accords importance to the processes by which
continental margins form and continents evolve.* From all points of
view, distinguishing among oceanic ridges, submarine ridges, and
submarine elevations is a complex process.

There is consensus that the Lomonosov Ridge, which stretches
“almost 1,800 km across the entire Arctic Ocean from the Lincoln Shelf
to the East Siberian Shelf,”%' is a submarine elevation, on the grounds
that it is geologically and morphologically continuous with their
respective landmasses and thus it is a natural component of their
continental margins.>? This classification enables all three countries to
use either of the constraint formulae. The 2,500 isobath runs along the
ridge, enabling the coastal States to measure out 100 n.m. which takes
them well beyond 350 n.m. from their respective baselines. The North
Pole is over 350 n.m. from the respective baselines of all three countries,
so classification of the Lomonosov Ridges as a submarine elevation is
critical in order to justify a delineation that includes the North Pole.

The Alpha Ridge is a large igneous province (volcanic plateau).*
Canada and Russia agree that the Alpha Ridge is a submarine
elevation,® a classification that allows the coastal State maximum
entitlement. Denmark/Greenland consider the Alpha Ridge to be a
submarine ridge, describing it as being “morphologically continuous
with the landmass of Greenland,” and an integral part of Greenland’s
northern continental margin, but conclude that, at the time of their
submission, they had insufficient data to classify it as a submarine
elevation.®® Although the lack of complete consensus on the
classification of the Alpha Ridge somewhat weakens the positions of all
three countries, several factors militate in favour of the Canadian and
Russian positions. Denmark based its stance on data already in the
public domain, while Canada and Russia conducted their own research



Arctic Continental Shelf 79

in the area. Canadian scientists demonstrated that the volcanic material
of the Alpha Ridge matches that of Axel Heiberg and Ellesmere Islands
and that the Alpha Ridge was once above the water (a volcanic island
which later eroded); hence it was not part of the ocean seabed. It is
volcanic rock intruded into and on top of continental crust — not oceanic
crust. Having two out of three States in agreement strengthens the
argument that the Alpha Ridge is a submarine elevation. Furthermore,
Denmark did not disagree with this classification; it merely offered no
opinion on it. Most importantly, according to Yevgeny Kisselyov, head
of the Russian agency in charge of natural resources exploitation, the
subcommission reviewing Russia’s submission has accepted Russia’s
arguments pertaining to the geological continuity between the country’s
landmass, on one hand, and the Alpha and Lomonosov Ridges and
Mendeleev Rise, on the other.® This news clearly benefits all three
Arctic States.

To What Extent do the ECSs Overlap?

In their submissions pertaining to the Arctic Ocean, Canada,
Denmark/Greenland, and Russia all note the presence of overlaps with
adjacent or opposite States. A comparison of the maps included in their
respective executive summaries reveals large areas of overlap. Canada,
Denmark/Greenland, and the Russian Federation all delineate
substantial parts of the Lomonosov Ridge and the Amundsen Basin,
including the area around the North Pole. Maritime boundary
delimitation will be required between Denmark and Russia pertaining
to the Lomonosov and Alpha Ridges and the Amundsen, Makarov and
Podvodnikov Basins; between Canada and Russia regarding the
Lomonosov and Alpha Ridges and the Amundsen and Makarov Basins;
and between Canada and Denmark concerning the Lomonosov and
Alpha Ridges and the Amundsen and Makarov Basins. The overlaps are
extensive, but identifying overlaps is not the same as saying that there is
a dispute, conflict, or the threat of violence. There are no maritime
boundary disputes over Arctic ECSs. There is a legal regime in place
and its rules are being observed by all States involved.

The Commission is a scientific body responsible for providing
recommendations pertaining to the outer limits of the continental shelf.
It was never intended to be a court of law and it has no mandate to re-
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Figure 2-7: Areas of overlap in the Canadian, Russian, and
Greenland/Denmark continental shelf submissions. David Mosher

solve overlapping maritime boundaries.”” Submissions to the
Commission “are without prejudice to the question of delimitation of
the continental shelf between States with opposite or adjacent coasts.”
When making a submission, the coastal State is required to inform the
Commission of any outstanding maritime boundary disputes pertaining
to the ECS area it has delineated.” Responsibility for resolving
overlapping ECS areas rests with the States involved, which can use a
variety of mechanisms including bilateral negotiations, multilateral
negotiations, arbitration, mediation, and taking a case to the
International Tribunal for the Law of the Sea or to the International
Court of Justice (ICJ).%

The Commission does not review a submission involving one or
more boundary disputes unless all the States directly involved in the
dispute give their prior consent.®® When making their submissions in
2014, 2015, and 2019, respectively, Denmark/Greenland, Russia, and
Canada secured bilateral assurances from their neighbours, in which the
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latter acknowledged the existence of overlaps and stated that they did
not object to the reviews going ahead, while, at the same time, declaring
that the Commission’s recommendations would not prejudice either the
delineation or the delimitation of their own ECSs.®? The diplomatic
notes and assurances are consistent with the cooperation pledged by the
Arctic coastal States in the Ilulissat Declaration and allow the
Commission to proceed with the reviews. When the full Commission
tirst meets to consider a submission, it not only hears the oral
presentation by officials from the submitting State but also considers
information pertaining to any maritime boundary issues and
overlapping submissions, including notes wverbales received from
neighbouring coastal States.®® This information is a key determinant of
whether the review goes ahead.*

Several factors facilitate delimitation in this case. Russia and Canada
both chose not to delineate to the other’s exclusive economic zone. The
criteria in UNCLOS would allow Denmark/Greenland, the Russian
Federation, and Canada all to delineate from their exclusive economic
zones across the Arctic Ocean to the exclusive economic zones of their
neighbours, but only Denmark did. In light of Denmark/Greenland
delineating to Russia’s exclusive economic zone, Putin’s reputation for
bullying and aggressive tactics in the Ukraine, and domestic pressure
within Russia, it would not have been surprising if Russia had
delineated all the way to the exclusive economic zones of Canada and
Greenland. Russia, however, chose not to do so.

Since Canada considers the Lomonosov Ridge to be a natural
component of Canada’s continental margin,® it could also have
delineated its ECS to Russia’s exclusive economic zone, as done by
Denmark/Greenland. Instead Canadian officials ceased delineation at a
point where they had no further scientific information and little
likelihood of delimitation. Their points furthest towards the Siberian
Shelf were measured 100 n.m. from the 2,500 isobath of the Alpha Ridge
on the Amerasia side of the Arctic Ocean and of the Lomonosov Ridge
on the Eurasia side. An arbitrary line that represents the limit of their
delineation connects the two points. The northern line runs through the
“Cooperation Gap,” which is located between the Alpha Ridge and
Mendeleev Rise, and is the maximum extent of Canada’s delineation —
NOT the maximum extent of Canada’s entitlement. There are clear
benefits to using this strategy. It allowed Canada to rely on its own
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scientific data and analysis. Furthermore, it is a reasonable boundary.
Making a huge claim in what would clearly fall on the Russian side of
an equidistance line would likely result in embarrassment for the
country and its government down the road when the latter had to cede
large areas in delimitation negotiations. Canada’s northern line is a
practical solution.®® The Canadian and Russian decisions to limit their
ECSs for political reasons mean that the area of overlap is considerably
smaller than could otherwise have been the case.

A second factor facilitating delimitation is that when Russia
delineated its ECS, it deferred to its 1990 agreement between the United
States and the Soviet Union delimiting their respective territorial seas
and exclusive economic zones in the Bering and Chukchi Seas as well as
in parts of the Arctic Ocean.®” This agreement establishes a maritime
boundary that extends “along the 168° 58" 37” W. meridian through the
Bering Strait and Chukchi Sea into the Arctic Ocean as far as permitted
under international law.”® “International law” includes UNCLOS
norms pertaining to “sovereignty, sovereign rights or jurisdiction with
respect to the waters or seabed and subsoil.”® The agreement was
ratified by the United States but not by the Soviet Union, which
collapsed shortly after the agreement was negotiated; hence, it is not a
treaty in force. Nonetheless, Russia abided by its provisions in
delineating its ECS and used the “sector” line to which the United States
and the Soviet Union agreed in 1990 (rather than scientific evidence)
north of the Bering Strait to set its outer limit in Russia’s eastern Arctic
Ocean.”

Russia’s deference to the sector line is conducive to delimitation in
several regards. It respects a boundary previously agreed upon with the
United States, and it results in a smaller area of overlap with Canada’s
ECS than would otherwise have been the case. Russia’s submission is
practical and reasonable, which makes it easier for its Arctic neighbours
to compartmentalize Russia’s foreign policy, viewing it as cooperative
regarding the ECS regime while remaining critical of its behaviour
regarding the Ukraine.

A third factor facilitating delimitation was the decision by Canada
and Denmark to resolve other outstanding maritime boundaries. In May
2018, Canada and Denmark established a Joint Task Force on Boundary
Issues to address outstanding boundary issues in three areas: Hans
Island, the Labrador Sea, and the Lincoln Sea.” The ownership of Hans
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Island has no implications for ECS delineation or delimitation. In 1973
the two countries ratified a treaty delimiting the continental shelf within
200 n.m. between Greenland and Canada in the Labrador Sea.”? The
agreement was negotiated before the United Nations Third Conference
on the Law of the Sea began; hence before the provisions for a twelve-
nautical mile territorial sea and the exclusive economic zone were
negotiated. Although revisions have been made to the 1974 agreement,”
a more comprehensive, legally-binding maritime boundary treaty is
needed to delimit ECSs in the Labrador Sea. Regarding the Lincoln Sea,
Denmark and Canada signed a non-legally binding agreement in 2012
pertaining to maritime boundaries north of Ellesmere Island and
Greenland to the outer limits of the exclusive economic zones;”*
however, a legal treaty is needed to finalize maritime boundaries in this
area.

The work of the Joint Canada-Denmark Task Force on Maritime
Boundary Delimitation is important to the future delimitation of Arctic
ECSs on several scores. The legal principles it employs may establish
precedents for delimiting ECSs in the Arctic Ocean. The collaboration
should help to rebuild relations between Canada and Denmark that
were damaged by the 2013 decision to include the North Pole in
Canada’s Arctic submission — a decision that violated their previous
agreement. Re-establishing cooperative patterns of maritime boundary
delimitation is important. Finally, the task force is mandated to settle
three long-standing issues, thus leaving only the delimitation of ECSs in
the Arctic Ocean to be resolved. Having four maritime boundaries to
establish concurrently would be challenging.

UNCLOS requires States to seek “equitable solutions” in cases
where their continental shelves overlap.” In international jurisprudence,
there is an increasing trend towards the use of the equidistance/relevant
circumstances method of delimiting maritime boundaries between
neighbouring countries with overlapping maritime zones.”” As
international legal experts Ted McDorman and Clive Schofield point
out, a three-step approach has become customary law as the result of
numerous international adjudications of maritime boundary disputes.””
First, a provisional equidistance line is drawn. Second, the provisional
line is examined in light of relevant case-specific circumstances to
determine if the line needs to be adjusted to ensure an equitable
outcome. Third, a test of equitability is applied to ensure that the
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delimitation line defined using the first two criteria does not yield
inequitable results.”® In 2009, the ICJ clearly outlined the three step
approach,” and it has been applied in subsequent maritime boundary
delineation cases before that court and the International Tribunal for the
Law of the Sea.

While arbitration is an option, the Arctic neighbours are likely to
engage in bilateral negotiations, which enable them to retain control of
the process and to keep the details of their submissions confidential.
Although equidistance/relevant circumstances have been used in recent
legal cases, UNCLOS does not mandate their use in delimitation. From
an examination of the equidistance lines between the land territories of
Canada, Greenland and the Russian Federation,® it is reasonable to
expect that Denmark/Greenland will advocate the use of equidistance
lines, which put the seabed at the North Pole clearly within Greenland’s
ECS. In contrast, Canada and Russia may want to bring in other factors
to argue that their respective ECSs extend beyond the equidistance lines
to include the North Pole. There are grounds for arguing that the ECS is
not like other maritime zones. First, in contrast to the territorial sea and
exclusive economic zone, the “rights of the coastal State over the
continental shelf do not depend on occupation, effective or notional, or
on any express proclamation.”s! Second, the other maritime zones are
defined in terms of distance measurements, whereas the ECS relies on
geology and morphology.

Past experience has shown that resolving maritime boundary
disputes can be difficult and protracted. In the 1970s, Canadian and US
negotiators worked for years to reach an agreement on fishing rights in
the Gulf of Maine, only to have the settlement rejected in the US Senate.
The maritime boundary dispute was then referred to the ICJ, which
deliberated for a further three years before issuing its judgment in
1984.82 The Canada-United States boundary dispute in the Beaufort Sea
has dragged on for years and it is an irritant in bilateral relations.®
These examples indicate that resolving disputes over maritime
boundaries can be difficult and time consuming; however, political and
legal channels have been used in the past and they will be used in the
future, as evidenced by the 2010 agreement between the Russian
Federation and Norway that ended their bitter 40-year maritime
boundary dispute in the Barents Sea.’* Their agreement serves as an
encouraging example of maritime boundary dispute settlement,
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involving interests important to both Parties (petroleum resources and
fish) and a significant power imbalance between the two countries.
Neither the Soviet Union nor the Russian Federation that succeeded it
resorted to their vastly superior military might to take control of the
area. Instead, the slow process of negotiation ultimately resulted in
pacific settlement.

Delimitation in the western Arctic will need to involve the United
States as well as the three States discussed in this chapter. The Arctic
littoral States may wait until the Commission has issued
recommendations on each of their respective submissions before
finalizing the borders between their ECSs, although there is no legal
requirement to defer the delimitation process. In the 2012 Delimitation of
the Maritime Boundary Between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Myanmar challenged the jurisdiction of
the International Tribunal for the Law of the Sea to delimit beyond 200
n.m. before the outer limits of the ECSs had been established on the
basis of the Commission’s recommendations.®> The Tribunal ruled that
the delimitation process, as outlined in UNCLOS, does not have to be
completed before the adjudication of maritime boundaries beyond 200
n.m. takes place. It concluded that it not only had jurisdiction but that it
also had a responsibility under UNCLOS to rule on the delimitation of
the Parties” continental shelves beyond 200 n.m. in the Bay of Bengal. A
caveat was added, noting that such “delimitation is without prejudice to
the establishment of the outer limits of the continental shelf in
accordance with article 76, paragraph 8, of the Convention.”%¢ In 2017
the International Tribunal for the Law of the Sea ruled in the Dispute
Concerning Delimitation of the Maritime Boundary Between Ghana and Cote
D’Ivoire in the Atlantic Ocean, although the Commission has not yet
issued its recommendations pertaining to the Cote d’Ivoire’s
submission.

Thus, there are precedents for maritime boundary delimitation
occurring before the Commission issues its recommendations. At the
same time, delimitation is not a prerequisite for a coastal State exercising
its rights on the ECS. In the Dispute Concerning Delimitation of the
Maritime Boundary Between Ghana and Cote D Tvoire in the Atlantic Ocean,
the International Tribunal for the Law of the Sea ruled

that maritime activities undertaken by a State in an area of the
continental shelf which has been attributed to another State by an
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international judgment cannot be considered to be in violation of the

sovereign rights of the latter if those activities were carried out before

the judgment was delivered and if the area concerned was the subject

of claims made in good faith by both States.?”

In short, international law accords coastal States considerable flexibility
in the timing of delimitation.

Settling the overlaps amicably is clearly in everyone’s best interest as
well as being consistent with the pledges made in the 2008 Ilulissat
Declaration. Legal experts and scientists from all five Arctic coastal States
continue to meet to discuss ECS matters. While the overlaps in the ECSs
delineated in the Arctic Ocean are considerable, they will be resolved
peacefully and in accordance with international law.

What are the Implications of the Submissions for the International
Seabed and the Common Heritage of Humankind?

The provisions in UNCLOS pertaining to the ECS represent a
compromise, agreed to at the Third United Nations Conference on the
Law of the Sea, between States whose continental shelves extend
beyond 200 n.m. as natural prolongations of their land territories and
countries, particularly the members of the Group of 77, which wanted
the international seabed to be as large as possible because its resources
are to be developed to benefit humanity as a whole, giving special
consideration to the needs and interests of Southern countries.® The
international seabed (“the Area”) refers to “the sea-bed and ocean floor
and subsoil thereof, beyond the limits of national jurisdiction”® and its
resources are designated the common heritage of humankind. The filing
of Canada’s Arctic submission, along with the previous submissions of
Denmark/Greenland and the Russian Federation, prompt the question:
do any parts of the Arctic Ocean remain beyond national jurisdiction?
Does the Area exist in the Arctic?

The Arctic Ocean, like the Mediterranean Sea, is almost entirely
surrounded by land belonging to States. The ECSs delineated by the
three countries in the eastern Arctic leave only about 153,000 square
kilometres of the Gakkel Ridge outside national jurisdiction. The extent
to which the Area exists in the Canada Basin will not be known until the
United States files its submission. Furthermore, the Commission may
not agree with the scientific reasoning behind all the delineations, and
the final ECS of each State will be established on the basis of the
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Commission’s recommendations. Yet if the full Commission concurs
with the subcommission reviewing Russia’s submission and thereby
accepts Russia’s arguments that the seafloor highs are submarine
elevations, there will be little seabed beyond national jurisdiction left for
the common heritage of humankind in the Arctic Ocean.” While the
UNCLOS ECS provisions are highly beneficial for coastal States with
wide continental shelves, their gains have been at the expense of what
would otherwise have been the common heritage of humankind. This
fact makes it all the more important to address our final question.

What is being Done to Ensure that the Balance between Article 76 and
Article 82 is Respected?

In recognition of the fact that ECSs reduce the area otherwise
considered the common heritage of humankind, Article 82 requires
coastal States to make monetary payments or contributions in kind
related to the exploitation of nonliving seabed resources beyond 200
n.m. The Group of 77 would not have accepted Article 76, which gives
coastal States rights to develop seabed resources on their ECSs, without
Article 82, which requires ECS States to make payments in
compensation for resource exploitation beyond 200 n.m. Together the
articles balance rights and responsibilities. Under Article 82, the
obligation to make payments or contributions in kind begins in the sixth
year of production at a rate of one percent of the value or volume of
production from a site. From the seventh to the twelfth year, the rate
increases by one percent annually and, thereafter, it remains at seven
percent. The monetary payments or contributions in kind are made
through the International Seabed Authority, which distributes them “on
the basis of equitable sharing criteria, taking into account the interests
and needs of developing States, particularly the least developed and the
land-locked among them.””! Consistent with the desire to assist
developing countries, a Southern country is exempt from making
payments or contributions in kind regarding a mineral produced on its
ECS when it is a net importer of that particular commodity.

The provisions in Article 82 are imprecise, leaving many important
questions unanswered.” How will payments and contributions in kind
be calculated? The coastal State must make payments or contributions of
one to seven percent after the sixth year of production, but one to seven
percent of what? How is value to be assessed, especially for mining
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operations? Does the term refer to the gross or the net value of
production? How is volume of production to be measured? Who will
determine the value or volume of production? Both value and volume
fluctuate according to market conditions, economies of scale in
production, and technological innovation. Will the payments be
recalculated each year to take price fluctuations into account, as well as
changes in other relevant factors? If a coastal State chooses to base the
payments on value, must it continue to use this basis of assessment or
can it switch in subsequent years to calculations predicated on volume?
Can an ECS State select the type of payments to be paid (i.e., monetary
payments or contributions in kind) on an annual basis or must it choose
one form and stick with it? Payments are due annually, but does this
mean on the basis of a calendar year or a government’s budgetary year?
What currencies may be used to make payments? What period of time
may elapse between setting the amount of the payment or contribution
in kind and its delivery?

The provision to allow contributions in kind was included to
provide State beneficiaries with access to resources; however, it is
fraught with uncertainties.”> At what point will the share of resources be
transferred to the recipient? Will the payments in kind be given directly
to the recipient country or will the resources first be sold and the cash
generated passed on to the beneficiary? Who will handle the logistics
and pay the costs of transporting, storing and marketing the resources
being transferred? Who will set the market price, which can vary from
region to region? In light of all the complexity and problems associated
with contributions in kind, experts at an international workshop on the
subject recommended that ECS States fulfill their legal obligations by
making monetary payments rather than transferring natural resources.*

While extracting resources from the seabed is always challenging
and potentially hazardous, the difficulties and risks are much greater in
the Arctic as a result of harsh climatic conditions; short seasons;
geographic remoteness; huge exploration, exploitation, transportation,
and insurance costs; inadequate infrastructures; and the fragility of the
environment. Will Article 82’s one-size-fits-all approach to ECS
development work in the Arctic? Will the initial five-year period of
grace, during which no payments or contributions are made, be
sufficient to allow operators to recover exploration and start-up costs?
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The drafters of UNCLOS were thinking of exploitation in open waters
rather than in ice covered regions.

Article 82 not only imposes obligations on ECS States but it also puts
demands on the International Seabed Authority and adds yet another
level of complexity to their relationship. What administrative
procedures are needed to ensure consistency, efficiency, transparency,
predictability, and convenience? How are States expected to notify the
International Seabed Authority that production has been started,
suspended, or terminated? What rules and procedures are necessary to
ensure that the distribution is indeed equitable? How will disputes
between the International Seabed Authority and ECS States be handled?
Are there also security considerations? What balance should be struck
between the International Seabed Authority’s need for details about a
production site and the coastal State’s need to protect politically,
economically, and commercially sensitive information? How will the
International Seabed Authority treat confidential information?

While oil, gas and mineral development on the Arctic ECSs will not
be economically viable in the foreseeable future, such is not the case in
more southerly waters including those off Canada’s east coast. The Bay
du Nord and Baccalieu discoveries in the Flemish Pass are
approximately 300 n.m. from shore and together they are estimated to
contain 300 million barrels of recoverable oil reserves.®> Equinor Canada
(formerly Statoil Canada) and Husky Oil Operations have already
invested $6.8 billion in the project to develop these resources and
production is expected to begin in 2025.% Thus there is a pressing need
to address the ambiguities in Article 82. Sadly little has been done,
either at the international level by the States Parties to UNCLOS or
domestically by the Canadian government, to facilitate the
implementation of Article 82. The States Parties, for their parts, have not
clarified the ambiguities, and the prospects of progress on this issue are
not encouraging. Article 82 was not even mentioned in the provisional
agenda for the June 2019 meeting of the States Parties to the Law of the
Sea Convention or in the reports of their January 2019 and June 2018
meetings.?’

Canada may become the first country in the world required to make
payments worth millions of dollars to the International Seabed
Authority, yet the Canadian government has made little progress in
establishing a domestic regime to manage its ECSs; hence, it is ill-
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prepared to fulfill its legal obligation pertaining to Article 82.% In
addition to all the problems inherent in Article 82 (discussed above),
which apply to all Arctic coastal States, Canada faces its own unique
challenges. Its federated political system adds another set of
considerations to an already complicated scenario.” Arctic governance
involves diverse sets of actors, including the national government,
territorial governments, and aboriginal land claims bodies, all of which
have rights and responsibilities pertaining to natural resources.
Furthermore, their respective sets of responsibilities are evolving. A
process of devolution, whereby the control and administration of lands
and resources is being transferred from the federal government to
territorial and aboriginal governments, has been under way for decades
in Canada’s Arctic. The degree to which devolution has taken place and
the specific forms it takes vary from territory to territory, as each
negotiates separately with the federal government.'® At present, Arctic
offshore resources remain largely under federal jurisdiction. The
question is: where will Canada be in the devolution process by the time
commercial production is into its sixth year of operation? Who will
benefit from this production and who will make the payments or
contributions? Will the federal government, which is responsible for
upholding the country’s obligations under international law, pay, or
will it pass on some — or all — of the costs to other entities such as the
territorial government(s), aboriginal governance bodies, private
corporations engaged in resource extraction on the ECS, or some
combination of these other actors? Inuit Circumpolar Council (Canada)
commended the Canadian government for defending Inuit sovereignty
by filing the Arctic ECS submission.'™ Nonetheless Indigenous people
expect to participate fully in the establishment of a regime to manage
Canada’s ECS resources, to be involved in its implementation, and to
benefit from any resource development.'®2

Since resource development on Canada’s Arctic ECS will not occur
for decades, it is extremely difficult — if not impossible — to address
questions whose answers depend on having precise, detailed
information about exploration and exploitation. This situation
encourages the deferral of decision making until commercial production
actually begins in the Arctic Ocean; however, the Canadian government
cannot afford to delay establishing positions pertaining to Article 82
since resource exploitation is about to begin on its Atlantic ECS. The
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1987 Canada-Newfoundland and Labrador Atlantic Accord Implementation
Act provides for joint federal-provincial management of offshore
resources but gives the government of Newfoundland and Labrador
responsibility for negotiating and implementing royalty agreements.
Royalties go to the province as part of the national equalization
program, rather than to the federal government, although the latter
bears the legal responsibility for implementing Article 82.1% The Flemish
Pass area is regulated by the Canada-Newfoundland and Labrador
Offshore Petroleum Board, and the government of Newfoundland will
have a ten percent equity interest in the Bay du Nord project.'*™ Yet the
issue of who should pay remains contentious.'® If the private sector
pays the royalties, production may not be viable, but having the federal
or provincial governments foot the bill, jointly or individually, could
well be seen as a subsidy of over $100 million to big oil companies.
Canada has no legislative structure “to establish the meaning of “total
production,” or any mechanism in existing licenses by which Canada
can recover payments from licensees.”!% Until 2013, the government did
not provide official notice of the Article 82 obligations to companies
applying for licenses to explore beyond 200 n.m.'%

Is it necessary and/or desirable to have the same rules, regulations,
and procedures governing the Atlantic and the Arctic ECSs? What
agreements will the federal government, territorial governments and
Indigenous governance bodies negotiate to govern exploration and
exploitation on the Arctic ECS and revenue sharing from the resulting
production? Are decisions about who pays irreversible or can they be
altered as circumstances pertaining to a site change?

The issue of consistency again arises in the context of production
from areas governed by different regimes. Should Canada seek to
ensure that the payment and contribution arrangements it makes
through the International Seabed Authority pertaining to the ECS are
consistent with those it has established in its exclusive economic zone,
so that commercial production within 200 n.m. is not privileged over
that from the ECS? What happens when a Canadian resource project
straddles the exclusive economic zone and ECS? Canadian ECS sites
that overlap with the exclusive economic zones or ECSs of other
countries or the international seabed raise further challenging questions.
Should Canada and its Arctic neighbours adopt common methods for
calculating the payments and contributions?



92 Riddell-Dixon

There is no doubt that the Canadian government has been lax in
addressing the issues arising from Article 82, but they can no longer be
ignored: a domestic regime for the implementation of Article 82 is
needed. As is so often the case with implementing international treaty
obligations, the devil is in the details and how the UNCLOS provisions
are interpreted domestically and in international venues will have
serious implications for the development of Canada’s resources beyond
200 n.m. and for all the stakeholders in this process.

Conclusion

Contrary to the fear-mongering that is all too common in media
stories, depicting Arctic countries engaged in a highly competitive
scramble to stake claims to resources beyond 200 n.m. from shore,'* the
delineation of Arctic ECSs has overall involved high levels of bilateral
and multilateral cooperation. This bodes well for ECS delimitation. The
recent commitment on the parts of Canada and Denmark to tackle long-
standing maritime boundaries issues is a further cause for optimism.
While the overlaps in ECSs delineated in the Arctic Ocean are sizeable,
they will be resolved peacefully and in accordance with international
law. The facts that Canada, Russia, and Denmark/Greenland agree that
the Lomonosov Ridge is a submarine elevation, and that Canada and
Russia both classify the Alpha Ridge as a submarine elevation, help to
legitimize their respective analyses. Reports that the subcommission
reviewing Russia’s 2015 submission has accepted the latter’s
classification of seafloor highs as submarine elevations is further good
news.

UNCLOS includes checks and balances and reflects trade-offs.
Coastal States that meet the prescribed geomorphological and geological
criteria have ECSs. The Commission provides scientific checks on
coastal States” submissions. While a coastal State has sovereign rights to
the non-living resources and sedimentary organisms on or under its
ocean floor, it also has responsibilities, including being required to
“adopt laws and regulations to prevent, reduce and control pollution of
the marine environment” resulting from seabed activities within its
jurisdiction.’ ECS countries are responsible for payments or
contributions in kind as compensation for having extended their
jurisdiction beyond 200 n.m. Negotiations to clarify the Article 82
provisions are needed at the national and international levels, both
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because resource exploitation is set to begin soon off Canada’s east coast
and because revenue-sharing is a responsibility to compensate for
having the right to develop ECS resources.

As of December 2019, Canada’s Arctic submission is 84% on a list of
85. In its press release announcing the submission, Global Affairs
Canada estimated that it will be ten years before the review process is
complete.!? The figure seems optimistic. Since 2001 the Commission has
reviewed 33 full and partial revised submissions and it is in the process
of reviewing another 14 full and partial revised submissions. As such, it
currently faces a backlog of 58 submissions, not considering revised
submissions that may yet be submitted.'"! In each of its most productive
years (2009, 2012, and 2016), the Commission completed four reviews;
however, in 2010, 2015, and 2018 only one or two reviews were finalized
and none was finished in 2013. At the current rate, it will be many years
before a subcommission is established to review Canada’s Arctic
submission. Then it will take additional years to complete the review, to
have the recommendations approved by the full Commission, and to
present them to Canada. If Canada accepts the recommendations, it will
proceed to establish its outer limits on the basis of these
recommendations, in concert with delimitation efforts of adjacent or
opposites States where required. If Canada disagrees with the
Commission’s recommendations, the former must present a new or
revised submission to the Commission within a reasonable period of
time."?> The process of submission, review, and resubmission could
conceivably go on for decades and has been described as “a narrowing
down ‘ping-pong’ procedure” which should ultimately result in the
coastal State and the Commission being in agreement over the former’s
ECS.13 In the meantime, Canadian scientists are continuing to publish
their data and analysis in international journals, thereby enhancing the
credibility of their findings before the international community.

Notes

1 My thanks to David Mosher for his insightful comments on the final draft of
this article. The discussions of the legal regime, Prime Minster Stephen
Harper’s December 2013 announcement and its aftermath, and the ambiguities
of Article 82 draw heavily on my book, Breaking the Ice: Canada, Sovereignty, and
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asserted in 2007: “Canada has a choice when it comes to defending our
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Minister, “Prime Minister Stephen Harper Announces New Arctic Offshore
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The Northwest Passage

Suzanne Lalonde®

There has been much written in recent years about existing and
potential disputes in the Arctic, and Canada has featured prominently
in such reports. Canada is, in fact, involved in maritime boundary
disputes with the United States (Beaufort Sea) and Denmark/Greenland
(Lincoln Sea) and has claimed an extended continental shelf that
overlaps with the American, Danish and Russian claims. Recent media
attention has also focused on opposition to Canada’s sovereignty over
the Northwest Passage (NWP).

Much like the dispute over the boundary line in the Beaufort Sea, the
debate over the Northwest Passage is not new. For decades, Ottawa and
Washington have been agreeing to disagree on the question and experts
from around the world have analyzed and criticized the case. As with
the other Arctic files, what is new is the realization that the NWP can no
longer be viewed as some sterile, arcane, or academic debate; climate
change has transformed the issue into one of immediate and pressing
concern for Canada and other stakeholders. Increased access to
Canada’s Arctic, thanks to a dramatic loss of sea-ice, has triggered a
strong reaction among States, Indigenous organizations, and civil
society — both from within the region and beyond — and has streng-
thened calls for responsible action to protect the natural wealth and
cultural heritage of the region.

Ottawa and Washington’s respective positions regarding the
Northwest Passage are well established and have been for decades.

" This chapter borrows from previously published papers including S. Lalonde,
“Increased Traffic Through Canadian Arctic Waters: Canada’s State of
Readiness” (2004) 38:1 Revue juridique Thémis 49-124 and M. Byers and S.
Lalonde, “Who Controls the Northwest Passage?” (2009) 42:4 Vanderbilt Journal
of Transnational Law 1133-1210.
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Successive Canadian governments have declared that all of the waters
within Canada’s Arctic archipelago, including the various routes that
make up the NWP, are Canadian historic internal waters over which
Canada exercises full and exclusive authority, including the power to
govern access by foreign ships. The United States has long held the view
that the different routes through the Northwest Passage constitute an
international strait in which the ships and aircraft of all nations, both
civilian and military, enjoy a right of transit passage. As a State
bordering an international strait, Washington argues that Canada’s
prerogatives are severely curtailed (for instance only international
pollution and safety standards can apply) and that it is prohibited from
denying, hampering or impairing the right of transit passage.

While the legal arguments and political will of the two main
protagonists have remained largely unchanged over the last fifty years,
the Northwest Passage ‘saga’ can nevertheless be divided into distinct
historical periods or perhaps more accurately, should be envisioned as
an issue that has been influenced by a series of specific events and
developments. This chapter discusses the evolution of the legal
arguments and rules, both international and domestic, that lie at the
heart of this seemingly intractable ‘dispute.’

The Pre-Manhattan Period

Relying on the traditional modes of acquiring territorial sovereignty,
such as acts of discovery, treaties of cession and effective occupation,
Canada has been successful in asserting sovereignty over the land and
islands lying off its northern coast.! According to R.R. Roth, a legal
regime based on absolute sovereignty has existed since the 1930s when
the last challenges to Canada’s title over its Arctic islands were settled
(Denmark with respect to Ellesmere Island in 1920 and Norway with
respect to the Sverdrup Islands in 1928-30).? Indeed, according to the
American scholar N.C. Howson, “[n]o nation, including the United
States, challenges Canada’s territorial sovereignty over the ice-covered
islands of the Arctic archipelago.”? Rather, the controversy surrounding
Canada’s claim has centered on the legal status of the channels and
straits that cut between the islands of the archipelago.

The Canadian government’s attention only began to shift to the
waters of the Arctic archipelago once ownership of the lands had been
resolved. Although some advances were made in developing a
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Canadian policy during the 1940s and 50s, for the most part the legal
regime pertaining to the waters remained unclear and uncertain.* In
1957, following an easterly crossing of the Northwest Passage by three
U.S. ships involved in the construction of the Distant Early Warning
(DEW) Line, Prime Minister St. Laurent declared to the House of
Commons that “the Canadian government considers that these are
Canadian territorial waters.”> This position was not officially reaffirmed
until a more specific claim was advanced by the Canadian government
in the 1970s.° Indeed, until the mid-1960s, the only law applicable to the
Canadian Arctic waters was the implicit definition of a 3-mile territorial
sea in the Criminal Code,” supplemented by a definition of ‘territorial
waters’ in the Coastal Fisheries Protection Act.®

During this same period, the United States’ position, according to
Luis Kutner, was that “no state could or should claim waters or ice as
territory,” beyond a narrow band of territorial sea.® It preferred, instead,
to exploit the Arctic region in its entirety, regarding it as res communes—
the property of all subject to the acquisition and appropriation of none.°
This policy reflected the United States’ enduring commitment to the
concepts of freedom of the seas and navigation. Indeed, the U.S. has
consistently fought against “the creeping offshore jurisdictional
expansionism of coastal states” to the point, according to Ted
McDorman, that it has become almost a reflex action.! Thus, in the
absence of any clear policy on the part of the Canadian government, and
in light of U.S. opposition to all and any jurisdictional claims beyond the
territorial sea, the legal status of the waters remained unsettled during
this period.

The S.S. Manhattan Crossing

In 1969, an American company, Humble Oil, sent an ice-strengthened
super-tanker —the S.S. Manhattan —through the Northwest Passage. The
voyage was designed to test whether the route could be used to
transport Alaskan oil to the Atlantic seaboard.’> The U.S. government
dispatched the Coast Guard icebreaker Northwind to accompany the
vessel and made a point of not seeking permission from Canada. The
Canadian government responded by granting permission anyway. It
sent one of its own icebreakers to help'® and arranged for a Canadian
government representative, Captain Thomas Charles Pullen, to be on
board the Manhattan during the transit.
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Figure 3-1: The route of the S5.5. Manhattan through the Northwest Passage,
1969. Jennifer Arthur-Lackenbauer

Although Washington’s refusal to ask for prior authorization
unleashed a political storm in Ottawa, it was based on the firm belief
that the Manhattan would not sail through areas under Canadian
jurisdiction. Since at the time Canada claimed only a 3-mile territorial
sea, the Americans considered that there was a high seas corridor
through the Northwest Passage. American officials had therefore
intended that the Manhattan would remain on the high seas throughout
its voyage, entering the Passage through Lancaster Sound and exiting
through M’Clure Strait at the western end. Indeed, prior to the
Manhattan’s voyage, the State Department had informed the Canadian
government that it “had no intention of staking a claim to the
Northwest Passage” and was merely undertaking a “feasibility study.”'s

On the night of 10-11 September 1969, while attempting to become
the first vessel ever to make an east-to-west passage of M'Clure Strait,
the Manhattan became trapped in the ice. “She escaped only when steam
was diverted from heating the living spaces to squeeze an additional
7,000 horsepower from her 43,000 horsepower turbines,” one narrative
explained. “Even then, it was only with the assistance of her constant
companion, the Canadian icebreaker, John A. Macdonald, that she was
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able to escape.”'® The Manhattan was thus forced to turn back and use
the narrow Prince of Wales Strait, where, as Donat Pharand explains, “it
had to go through the territorial waters of Canada because of the
presence of the small Princess Royal Islands.””

While the purpose of the Manhattan’s voyage was innocent enough, it
did spark concern over the potential for massive oil spills in the delicate
Arctic environment.’® According to Donald Rothwell, this anxiety,
combined with the disturbing realization that Canada’s legal position
regarding the Northwest Passage and the waters of the Canadian Arctic
had not in fact been clearly established, “allowed the Manhattan’s
voyage through these waters to be portrayed as a direct threat to
Canadian sovereignty which required an immediate Canadian
response.” 1

The Canadian government’s response to the Manhattan crossing came
by way of a policy statement by Prime Minister Pierre Elliott Trudeau
before Parliament on 15 May 1969:

With respect to the waters between the islands of Canada’s Arctic
archipelago, it is well known that in 1958 the then minister of
northern affairs stated the Canadian position as follows:
The area to the north of Canada, including the
islands and the waters between the islands and areas
beyond, are looked upon as our own, and there is no
doubt in the minds of this government, nor do I think
was there in the minds of former governments of
Canada, that this is national terrain.
It is also known that not all countries would accept the view that
the waters between the islands of the archipelago are internal
waters over which Canada has full sovereignty. The contrary
view is indeed that Canada’s sovereignty extends only to the
territorial sea around each island. The law of the sea is a complex
subject which, as can be understood, may give rise to differences
of opinion. Such differences, of course, would have to be settled
not on an arbitrary basis but with due regard for established
principles of international law.20
Criticized for the weakness and ambiguity of its policy, the following
year the Trudeau government adopted three fairly controversial
measures destined to strengthen Canada’s position in the Arctic.

First, the Federal government enacted the Arctic Waters Pollution

Prevention Act (AWPPA) which created a 100-mile pollution prevention
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zone around Canada’s Arctic coasts.?? This extended jurisdiction
conferred on Canada the right to enforce pollution control regulations
on all ships passing through the zone, including construction,
equipment, and staffing standards for Arctic-going vessels. Under the
Act, this broad assertion of jurisdiction was justified with reference to
Canada’s responsibility for the exploitation of the Arctic’s natural
resources as well as for the welfare of its inhabitants and the
preservation of its unique ecological balance.?? Failure to comply with
these standards would result in the prohibition of passage by such
vessels.?
At a press conference following the introduction of the AWPPA

legislation, Prime Minister Trudeau explained Canada’s position:

[1]t is not an assertion of sovereignty, it is an exercise of our desire

to keep the Arctic free of pollution by defining 100 miles as the

zone within which we are determined to act, we are indicating that

our assertion there is not one aimed towards sovereignty but

aimed towards one of the very important aspects of our action in

the Arctic.
The next day, Mitchell Sharp, the Secretary of State for External Affairs,
emphasized during a speech in the House of Commons the preventive
aspect:

The Arctic waters bill represents a constructive and functional

approach to environmental preservation. It asserts only the limited

jurisdiction required to achieve a specific and vital purpose. It

separates a limited pollution control jurisdiction from the total

bundle of jurisdictions which together constitute sovereignty.?

Despite these government pronouncements, the AWPPA and its 100-
mile zone were denounced by several countries, most notably the
United States, as contrary to international law.? Spokespersons for the
State Department reiterated the basic policy of the United States: while
the U.S. conceded ownership of the lands of the Arctic archipelago to
Canada, it maintained that the waters around them were part of the
high seas and that the Northwest Passage was an international
waterway. As the Canadian 100-mile pollution zone predated the
introduction of the 200-mile exclusive economic zone, the United States
perceived the Canadian initiative as a dangerous precedent which
might be imitated in other areas of the world and which could
adversely affect its security and commercial interests.?”
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No doubt aware that the legislation extended beyond existing
international rules, the Canadian government’s second measure was to
modify its acceptance of the compulsory jurisdiction of the
International Court of Justice.?® It made clear that Canada would not
accept the Court’s jurisdiction on issues arising out of its anti-pollution
measures.?

In a third and final response to the voyage of the Manhattan, the
Trudeau government proclaimed the extension of Canada’s territorial
waters (including those around the islands of the Arctic archipelago),
from 3 miles to 12 miles.®* Although the United States also officially
protested against this measure,?! the extension of Canada’s territorial sea
to 12 miles was far less controversial than the AWPPA since 60 other
countries had already made similar claims.* Its immediate relevance lay
in the fact that the Northwest Passage is less than 24 miles across at its
narrowest points. It thus became impossible to travel through the
Passage, as the captain of the Manhattan had planned, without passing
through Canada’s territorial sea at certain “geographical choke-
points.”3 According to the Canadian government, the newly
overlapping territorial seas entitled it to subject any transiting vessel to
the full range of Canada’s domestic laws.3*

During the following decade, Canada expended considerable energy
in ensuring that the international community recognized the legitimacy
of its Arctic policy.*® The Canadian government eventually succeeded in
this quest with the inclusion of Article 234 in the 1982 United Nations
Convention on the Law of the Sea [LOSC],%* which provides that:

Coastal States have the right to adopt and enforce non-
discriminatory laws and regulations for the prevention, reduction
and control of marine pollution from vessels in ice-covered areas
within the limits of the exclusive economic zone, where
particularly severe climatic conditions and the presence of ice
covering such areas for most of the year create obstructions or
exceptional hazards to navigation, and pollution of the marine
environment would cause major harm to or irreversible
disturbance of the ecological balance. Such laws and regulations
shall have due regard to navigation and the protection and
preservation of the marine environment based on the best
available scientific evidence.
According to Howson, Article 234 “explicitly legitimized the theory and
scope of the AWPPA.”% The international community also eventually
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endorsed Canada’s extension of its territorial sea from 3 to 12 miles.
Indeed, the concept of the 12-mile territorial sea, which had been
gaining international acceptance throughout the 1970s despite U.S.
opposition, was codified in Article 3 of the LOSC.3

Transit by the USCGC Polar Sea

In May 1985, the Canadian government was informed that the U.S.
Coast Guard icebreaker Polar Sea would sail through the Northwest
Passage on her way home to Seattle from Thule, Greenland in August,
and Canadian Coast Guard personnel were invited to participate in the
exercise.” The telegram reiterated the official U.S. position that this
transit “will be an exercise of navigational rights and freedoms not
requiring prior notification. The United States appreciates that Canada
may not share this position.”4 An American diplomatic note followed
on 21 May 1985 stating that “the two countries should agree to disagree
on the legal issues and concentrate on practical matters” and that this
valuable opportunity for cooperation should “not be lost because of
possible disagreements over the relevant juridical regime.”*!

Canada responded on 11 June 1985 with a diplomatic note reiterating
its legal position that the waters of the Northwest Passage were
Canadian internal waters but also informing Washington that it was
“committed to facilitating navigation” through the Passage and
“prepared to work toward this objective.”# It was Canadian policy, as it
remains today, to permit transits provided that the rigorous equipment
and ship design standards specified in the AWPPA are met. A further
American note on 24 June 1985 made it clear that, “although the United
States is pleased to invite Canadian participation in the transit, it has not
sought the permission of the Government of Canada, nor has it given
Canada notification of the fact of the transit.”# The note also stated,
however, that the “United States considers that this transit ... in no way
prejudices the judicial position of either side regarding the Northwest
Passage, and it understands that the Government of Canada shares that
view.” 4

According to Rob Huebert, by the end of June 1985 the two
governments felt they had worked out an acceptable arrangement
regarding the political and legal implications of the Polar Sea’s
upcoming transit of the Northwest Passage.* Yet on 31 July 1985, on the
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Figure 3-2: The route of the US Coast Guard Cutter Polar Sea through the
Northwest Passage, 1985. Jennifer Arthur-Lackenbauer.

eve of the voyage, the Canadian government sent a final communication
to the United States in which it

noted with deep regret that the United States remains unwilling, as
it has been for many years, to accept that the waters of the Arctic
archipelago, including the Northwest Passage, are internal waters
of Canada and fall within Canadian sovereignty. ... In this regard,
the Government of Canada indeed shares the view of the United
States, communicated in the State Department’s Note No. 222 of
June 24, 1985 that “the transit, and the preparations for it, in no
way prejudice their juridical position of either side regarding the
Northwest Passage.”

This information and these assurances have satisfied the
Government of Canada that appropriate measures have been taken
by and under the authority of the Government of the United States
to ensure that the Polar Sea substantially complies with the
required standards for navigation in the waters of the Arctic
archipelago and that in all other respects reasonable precautions
have been taken to reduce the danger of pollution arising from this
voyage. Accordingly, the Embassy is now in a position to notify
the United States that, in the exercise of Canadian sovereignty over
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the Northwest Passage, the Government of Canada is pleased to

consent of the requested transit....4
In early August 1985, the Polar Sea completed its east-to-west transit of
the Northwest Passage through Lancaster Sound, Barrow Strait,
Viscount Melville Sound, and Prince of Wales Strait. Two Canadian
Coast Guard captains were on board as “invited observers.”+

Despite the diplomatic understanding between the two countries, the

voyage “caused a rush of public anxiety in Canada.”* Commentators of
all political stripes denounced the government’s response as weak and
ineffective and felt that a valuable opportunity to strengthen Canada’s
legal position had been squandered.® The uproar caught the U.S.
government off-guard. An unidentified “senior official” in Washington
was reported as saying that there was “surprise and disappointment” at
the State Department, for they had “tried to work it out so that nobody’s
legal rights were undercut,” and it was “absolutely wrong” to
characterize the trip as a confrontational challenge to Canadian
sovereignty.%

Legal Developments Following the Polar Sea Transit

The drawing of baselines around the perimeter of the Arctic archipelago

The Canadian government’s official response to the Polar Sea voyage
came on 19 September 1985 in a comprehensive statement on Arctic
sovereignty delivered to the House of Commons by Joe Clark, Secretary
of State for External Affairs:

Canada’s sovereignty in the Arctic is indivisible. It embraces land,
sea and ice. It extends without interruption to the seaward-facing
coasts of the Arctic islands. These islands are joined, and not
divided, by the waters between them. They are bridged for most of
the year by ice. From time immemorial Canada’s Inuit people have
used and occupied the ice as they have used and occupied the
land. The policy of the Government is to maintain the natural unity
of the Canadian Arctic archipelago and to preserve Canada’s
sovereignty over land, sea and ice undiminished and undivided.5!
And to remove any doubts as to Canada’s intentions with respect to the
waters of the Canadian Arctic, Clark further added:
The policy of this Government is to exercise full sovereignty in and
on the waters of the Arctic Archipelago and this applies to the
airspace above as well. We will accept no substitute.
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To consolidate its legal position, the Canadian government
announced the drawing of baselines around the perimeter of its Arctic
archipelago to take effect on 1 January 1986.> In making the
announcement, Secretary of State Clark was at pains to emphasize that
“these baselines define the outer limit of Canada’s historic internal
waters.”% Under international law, internal waters are assimilated to
land territory, thus conferring upon the coastal State full administrative,
civil and criminal jurisdiction.

The Canadian Government received letters of protest from two
countries in response to the proclamation of its Arctic baselines. The
U.S. position was summarized in a 26 February 1986 letter from James
W. Dyer, Acting Assistant Secretary of State for Legislative and
Intergovernmental Affairs to Senator Charles Mathias Jr., which stated
in part:

On September 10, 1985, the Government of Canada claimed all the
waters among its Arctic islands as internal waters, and drew
straight baselines around its Arctic islands to establish its claim.
The United States position is that there is no basis in international
law to support the Canadian claim. The United States cannot accept
the Canadian claim because to do so would constitute acceptance
of full Canadian control of the Northwest Passage and would
terminate U.S. navigation rights through the Passage under
international law.5

However, in an effort to advance their shared interests in the Arctic,
the United States indicated its willingness to engage in bilateral
discussions over the status of the Arctic waters.®* As a result of these
discussions, Canada and the U.S. signed a four-clause “Arctic
Cooperation Agreement” on 11 January 1988. Pursuant to clause 3 of
the Agreement, the United States agreed to seek the consent of the
Canadian government for transits of the NWP by U.S. icebreakers
intending to conduct marine scientific research.®® Under clause 4,
however, both parties specifically reserved their respective positions
concerning the question of sovereignty over the waterways of the Arctic
archipelago.” Thus, no progress was made on the issue of the legal
status of the Canadian Arctic waters.®
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The second protest over Canada’s Arctic baseline system came from
the Member States of the European Community through the British
High Commission in Ottawa. The diplomatic note stated:
The validity of the baselines with regard to other states depends
upon the relevant principles of international law applicable in
this case, including the principle that the drawing of baselines
must not depart to any appreciable extent from the general
direction of the coast. The Member States acknowledge that
elements other than purely geographical ones may be relevant
for purposes of drawing baselines in particular circumstances but
are not satisfied that the present baselines are justified in general.
Moreover, the Member States cannot recognize the validity of a
historic title as justification for the baselines drawn in accordance
with the order.¢!

The European objection is clearly directed at both the Arctic baseline

system in general and the historic title in particular.
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Internal waters on the basis of an historic title

According to Pharand, the first official statement indicating that
Canada might be claiming the waters of the Canadian Arctic
archipelago as historic internal waters was made by Prime Minister
Trudeau at the time of the Manhattan crossing in October 1969. The
statement, included in a Speech from the Throne, read in part:

Canadian activities in the northern reaches of this continent
have been far-flung but pronounced for many years, to the
exclusion of the activities of any other government. The Royal
Canadian Mounted Police patrols and administers justice in
these regions on land and ice, in the air and in the waters.¢
Pharand goes on to state:

Having specified that the Canadian Eskimos pursue ‘their
activities over the icy waters without heed as to whether that ice
is supported by land or by water’, the statement emphasizes the
long duration of those activities and concludes by saying that
‘Arctic North America has, for 450 years, progressively become
the Canadian Arctic.’¢3

Pharand also refers to a December 1969 report prepared for the
House of Commons by the Standing Committee on Indian Affairs and
Northern Development in which it was stated: “Your Committee
considers that the waters lying between the islands of the Arctic
Archipelago have been, and are, subject to Canadian sovereignty
historically, geographically and geologically.”® Four years later, an
official of the Department of Foreign Affairs, in replying to a letter
enquiring as to the legal status of the Arctic waters, declared that
“Canada ... claims that the waters of the Canadian Arctic Archipelago
are internal waters of Canada, on a historical basis, although they have
not been declared as such in any treaty or by any legislation.”® Pharand
comments that “[t]his unquestionably constitutes the clearest and most
precise statement as to the nature of and basis for Canada’s claim over
Arctic waters.” ¢

Under international law, a country may validly claim title over
waters on historic grounds if it can show that it has, for a considerable
length of time, effectively exercised its exclusive authority over the
maritime area in question. In addition, it must show that, during the
same period of time, this exercise of authority has been acquiesced in by
other countries, especially those directly affected by it.*” Canada bases
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its claim that the Northwest Passage constitutes historic internal waters
on the fact that British explorers mapped the archipelago prior to the
transfer of title in 1880% and that Canadian authorities have patrolled
and policed the waters since that date.” Canadian governmental
involvement in all Northwest Passage transits can also be cited as strong
evidence of Canada’s authority over the waterway.

Even if Canada has “effectively exercised its exclusive authority over
the maritime area claimed,”” it still has to satisfy the acquiescence
criterion. Pharand considers this to be a fatal flaw in Canada’s historic
waters argument, for none of the early governmental activity was
coupled with an explicit claim to the waters of the archipelago and the
United States opposed later, more explicit expressions of the claim.” It
should be emphasized, however, that few officials or individuals were
considering the legal status of the ice-choked Northwest Passage prior
to the 1960s and, to the extent the NWP did garner any attention, it was
likely by Government of Canada personnel involved in conducting
sovereignty patrols on the water and sea-ice, legislating on whaling, or
protecting marine mammals and fish on behalf of Canada’s Indigenous
maritime people.”? Given the low level of commercial activity in
Canada’s Arctic waters for most of the 20 century, it could be argued
that the need for an explicit claim did not arise and, further, that Canada
did exercise governing authority commensurate with that reality with
the acquiescence of all States concerned.

The strongest element in Canada’s historic waters claim is the use
and occupation of the sea-ice by the Inuit, who have hunted, fished,
travelled, and lived on the Northwest Passage for millennia. In the late
1970s, Inuit from across the Arctic were interviewed about traditional
hunting and travelling patterns. The resulting maps confirmed that the
waters south of Ellesmere Island and the Sverdrup Islands—including
Lancaster Sound and Barrow Strait—were virtual highways for the Inuit
and their dog teams.” Relying on these and other published accounts of
encounters with Inuit stretching back through the 19" and 20" centuries,
as well as archival material, these routes and maps have now been
updated and have been published online as an interactive atlas. First
launched in 2014, the Pan Inuit Trails atlas provides a synoptic view of
Inuit mobility and occupancy of Arctic waters, coasts and lands,
including its icescapes.
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While Inuit occupancy of the Canadian Arctic can be established
in many different ways, from oral history and archaeology to
linguistics, cartographic sources that closely reflect Inuit
historical experience are important for conveying Inuit
occupancy and mobility. Inuit trails, in particular, reflect
occupancy patterns over coastal and marine areas, including
those along and across significant parts of the Northwest
Passage.”
The Inuit Heritage Trust has also been interviewing elders about
Inuktitut place names along the Northwest Passage;” the thousands of
names confirm the centrality of the frozen waterway to Inuit language,
culture, history, and identity.

It might therefore be possible to argue that Inuit acquired an historic
title over the Arctic waters before the arrival of the Europeans, which
they subsequently transferred to Canada.” To succeed with this
argument, Canada would have to persuade other countries or a court or
tribunal: (1) that sea ice can be subject to occupancy and appropriation
like land;”” (2) that under international law, Indigenous people can
acquire and transfer sovereign rights;”® and (3) that such rights, if they
did exist, were in fact ceded to Canada.

The latter point is the easiest to prove, since the 1993 Nunavut Land
Claims Agreement (NLCA) affirms the intent of Inuit to transfer to
Canada any “claims, rights, title and interests based on their assertion of
an aboriginal title” founded on “their traditional and current use and
occupation of the lands, waters and land-fast ice.”” As the preamble to
the NLCA emphasizes, Canada’s Constitution Act of 1982 “recognizes
and affirms the existing aboriginal and treaty rights of the aboriginal
peoples of Canada.” Finally, Article 15.1.1(c) of the NLCA declares that
“Canada’s sovereignty over the waters of the arctic archipelago is
supported by Inuit use and occupancy.” Article 15 was included at the
insistence of the Inuit negotiators, and its existence makes Pharand’s
earlier dismissal of the historic waters argument less convincing.

Internal waters as a result of the drawing of straight baselines

While Canada’s official position is that all of the waters within its
Arctic archipelago are Canadian internal waters by virtue of an historic
title, an alternative argument, for instance in the case of adjudicative
proceedings, might be that the waters enclosed by the baselines are
“non-historic internal waters,” to borrow McDorman’s description.® For
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this alternative argument to succeed, Canada’s Arctic baselines would
have to satisfy the relevant international legal criteria governing the
construction of such lines. Indeed, though the Canadian Government’s
intention in 1985 may have been to simply draw lines to better identify
the extent of Canada’s historic internal waters, most States and foreign
commentators do not assess the Canadian lines in the context of such an
historic claim; rather, the Canadian baselines are scrutinized against the
precise set of legal rules governing the drawing of straight baselines.®!

The straight baseline approach to coastal delimitation was first
developed by Norway. Between 1812 and 1935, the Norwegian
government established the inner boundary of its territorial sea by
drawing straight lines along the outermost points of the islands off its
fragmented and indented coastline.®> In the Norwegian Fisheries case in
1951, the International Court of Justice (IC]) upheld Norway’s
delimitation system declaring that, under specified conditions,
international law permitted a coastal State to draw straight baselines
from which its territorial sea could be measured. All waters within these
baselines would then be considered internal waters over which
complete sovereignty could be exercised. However, in only two
geographically-defined circumstances would international law sanction
the use of the straight baseline method: “Where a coast is deeply
indented and cut into, as is that of Eastern Finmark, or where it is
bordered by an Archipelago such as the ‘skjaergaard.””s* The Court also
specified rules to be followed in constructing such straight baselines.®

The criteria elaborated in the Norwegian Fisheries case were generally
approved by the international community and eventually codified in the
1958 Territorial Sea Convention® and the LOSC, though with some
important changes. As both Conventions contain similar provisions, this
analysis will focus on the most recent expression of the international
rules. One of the most important changes made to the Norwegian
Fisheries criteria is found in Article 7(1) of the LOSC, which defines the
threshold geographical requirement as “where the coastline is deeply
indented and cut into, or if there is a fringe of islands along the coast in its
immediate vicinity.” According to Mark Killas, the introduction of the
word ‘fringe’ in the Convention makes the test somewhat more
stringent than that articulated in the IC] decision.?” J. Bruce McKinnon
also argues that the ‘fringe of islands’ criterion significantly narrows the
customary law position as stated by the ICJ:88
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The northern mainland coast of Canada is deeply indented, but
this fact would justify using straight baselines only along the
coast... [IJt seems difficult to describe the islands of the Arctic
archipelago as a ‘fringe of islands’ in the ‘immediate vicinity” of the
coast. The islands extend almost 1,000 miles north from the
mainland. Moreover, the northern group of islands is separated by
a wide body of water from the southern group. Thus, even if the
southern group could be treated as a fringe of islands in the
immediate vicinity of the mainland, it would be more difficult to
include the northern group despite the existence of a few small
islands in Barrow Strait linking the two groups of islands.?

Ashley Roach and Robert W. Smith also discuss the “fringe of
islands” criterion in their 1996 study “United States Responses to
Excessive Maritime Claims.” According to the authors, who were both
employed by the U.S. State Department at the time, “[t]he United States
has taken the position that such a fringe of islands must meet all of the
following requirements:

e the most landward point of each island lies no more than 24
miles from the mainland coastline;

e each island to which a straight baseline is to be drawn is not
more than 24 miles apart from the island from which the straight
baseline is drawn; and

e the islands, as a whole, mask at least 50% of the mainland
coastline in any given locality.”*

State practice, however, does not reveal a general endorsement of the
American three-part test. Douglas Johnston rightly points out that “the
Convention does not provide precise guidelines as to when straight
baselines may or may not be used, and to that extent concedes much to
the discretion of the coastal State.”?! Indeed, the lack of a mathematical
measure to limit the length of straight baselines under article 7(1)
contrasts sharply with the precise limit of 24 nautical miles imposed as a
closing line for bays under Article 10(5) of the LOSC.

Johnston’s conclusions accord with a detailed study completed by the
UN Office for Ocean Affairs and the Law of the Sea in 1989.” Given the
importance and value of this source, a significant portion of the analysis
relevant to article 7(1) is reproduced below:
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35. In determining whether the conditions apply which would
permit the use of straight baselines it is necessary to focus on the
spirit as well as the letter of the first paragraph of article 7...

39. The spirit of article 7, in respect of indented coasts and fringing
islands, will be preserved if straight baselines are drawn when the
normal baseline and closing lines of bays and rivers would produce
a complex pattern of territorial seas and when those complexities
can be eliminated by the use of a system of straight baselines...

41. While the phrase ‘deeply indented and cut into” travelled intact
from the 1951 Anglo-Norwegian Fisheries case Judgment to the
1982 United Nations Convention via the 1958 Convention, the
phrase “a fringe of islands along the coast in its immediate vicinity’
appears to be a widening of the phrase used in the Judgement: ‘or where
it (a coast) is bordered by an archipelago such as the ‘skjaergaard.’

42. There is no uniformly identifiable objective test which will identify
for everyone islands which constitute a fringe in the immediate
vicinity of the coast...

44. There are generally two situations where a fringe of islands is
likely to exist. The first, which is related closely to the 1951 Anglo-
Norwegian Fisheries case Judgment, deals with islands which
appear to form a unity with the mainland. Such islands appear to
be dovetailed into the coast and on small-scale maps appear to be a
continuation of the mainland...

45. The second situation occurs when islands which are some
distance from the coast form a screen which masks a large
proportion of the coast from the sea... However the coast may be
screened by a swarm of small islands which by their number justify
consideration as a fringe...

46. The descriptive phrase ‘in its (the coast’s) immediate vicinity” is
a concept which has a clear meaning but for which there is no absolute
test. While a fringe of islands three nautical miles from the coast
may be considered as being in its immediate vicinity, a fringe 100
nautical miles distant would not. It is generally agreed that with a
12-mile territorial sea, a distance of 24 miles would satisfy the
conditions. The distance that has been proposed in the literature as
a general rule is 48 miles, which could be exceeded in certain
circumstances, but this figure is not necessarily widely agreed upon...%

Pharand has argued that the Arctic archipelago presents two
characteristics of fundamental importance in regards to the geographic
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threshold: the proximity of the archipelago to the Canadian coast and

the unity of the archipelago itself.** He explains:
As for the proximity of the coast, there can be no question that this
element is present, since not only are most of the islands, which
form the base of the Archipelago located very close to the coast, but
the coast itself, through its central peninsula, advances into the
very core of the Archipelago.... The unity of the Archipelago itself
is derived from the interpenetration of land formation and sea
areas, and this close relationship is reinforced by the presence of ice
most of the year. The geographic unity is further assured by the
string of closely spaced islands across Parry Channel, linking the
northern with the southern section and forming a single unit.%

Referring to the Court’s statement in the Norwegian Fisheries case that
the islands, islets, rocks and reefs off the Norwegian coast were “in
truth but an extension of the Norwegian mainland,”* Killas argues that
the islands of the Canadian Arctic archipelago are “in many places very
close to the northern shore, and can reasonably be viewed as being ‘but
an extension’ of the Canadian mainland.”” And while acknowledging
the existence of two distinct island groups, Killas maintains that when
viewed on a large-scale chart, the Arctic archipelago does form a
“coherent, triangular, frozen unity.” He observes: “The whole is greater
than the sum of the parts. A fringe is created by islands fringing other
islands which in turn fringe the coast.”®® Both Killas® and Pharand!'®
emphasize that nearly all the bodies of water in the archipelago are
studded with countless islands, rocks and reefs.10!

The 1958 Territorial Sea Convention and the LOSC also codified the
three specific criteria elaborated by the Court in the Norwegian Fisheries
case:

(i) “while ... a State must be allowed the latitude necessary in
order to be able to adapt its delimitation to practical needs and
local requirements, the drawing of base-lines must not depart
to any appreciable extent from the general direction of the
coast”1? (the general direction of the coast criterion now
codified in Article 7(3) of the LOSC);

(ii) “the real question raised in the choice of base-lines is in effect
whether certain sea areas lying within these lines are
sufficiently closely linked to the land domain to be subject to
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the regime of internal waters”'® (the “close link between land
and sea’ criterion now codified in Article 7(3) of the LOSC);

(iif) “[f]inally, there is one consideration not to be overlooked, the
scope of which extends beyond purely geographical factors:
that of certain economic interests peculiar to a region, the
reality and importance of which are clearly evidenced by a
long usage” '™ (the economic interests criterion now codified in
Article 7(5) of the LOSC).

As evidenced by the European Community’s note of protest,
Canada’s Arctic baseline system is sometimes criticized for failing to
satisfy the first “general direction” criterion. However, the Court
cautioned in its judgment that this first criterion was “devoid of any
mathematical precision”!% and even specified that “the method of base-
lines ... within reasonable limits, may depart from the physical line of
the coast.”1% Still, as Pharand writes:

[Jludging from the commonly used Lambert conic projection, it
would be difficult to maintain that the first criterion of the
general direction of the coast is complied with. Indeed, the
northern coast of Canada runs in a general east-west direction,
whereas the Archipelago appears to project itself in a general
northerly direction.'?”

Various arguments can be marshalled to counter this criticism.
Victor Prescott contends that the general direction criterion is not only
concerned with the direction of the coast of the mainland and islands
that are dovetailed into it. He insists that large islands can be fringed by
smaller islands and points out that Article 121 of the LOSC provides
that baselines for islands are to be determined in exactly the same way
as for other land territory. On this basis, Prescott concludes that “a case
could be made that the small islands totalling more than 18 000 provide
a series of fringes to the large islands that interlock. This would lead
irresistibly to the conclusion that to draw straight baselines within the
archipelago rather than around its perimeter would violate the concept
of fringing islands.” 1%

For Killas, two important factors must be considered. First, the
particular configuration of the Canadian coast, with its indentations
and peninsulas, is such that a general direction cannot be discovered
with any accuracy.'® Second, the inherent ambiguity of the word
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“coast” may entitle Canada to claim the seaward coast of the islands as
the relevant coastline.’® Pharand has also raised this argument: “What
really constitutes the Canadian coastline is the outer line of the
archipelago, and the straight baselines follow such an outer line.” ™
Pharand also argues that the best way of evaluating the general
direction of the baselines in relation to Canada’s northern coast might be
to use a map with fewer distortions than a conic projection:
[A]lthough this projection [conic projection] is a considerable
improvement over the old Mercator, areas in high latitudes still
present considerable distortions. Those areas appear larger as one
approaches the North Pole and seem to point northward in a shape
resembling a triangle. Fortunately, the distortion problem was
solved in large measure on a world map published by the National
Geographic Society in 1988, projecting the polar regions in a far more
realistic manner. The map displays the Robinson projection... Of
course, it does not pretend to completely solve the problem of
presenting the globe on a flat surface... In spite of the remaining
distortion at high latitude, the Archipelago is better represented. It is
fully integrated in the mainland, and it is oriented east and west in
the same general direction.?2

The fulfillment of the general direction criterion is even more obvious
on maps which are centred on the North Pole, with Canada, Alaska,
Russia, Norway and Greenland all fringing a suddenly very large Arctic
Ocean.'® Indeed, Pharand insists that Canada’s baseline system meets
the stricter test formulated by the United States “that the general trend
of the most distant islands not deviate more than 20° from coastline or
its general direction.”

Canada’s position is certainly strong with respect to the other two
criteria. As the waters of the Arctic archipelago are frozen for a good
part of the year, some scholars argue that they are more like land than
water and that therefore Canada’s baseline system meets the second
“close link” requirement."'> Of course, with the ice in the Arctic
archipelago shrinking at an alarming rate, this may no longer be a
persuasive argument. However, Pharand has proposed an alternative
justification by quantifying the ‘close link’ criterion. Assimilating the
‘close link” requirement to a sea to land ratio, Pharand observes that the
Canadian archipelago, with a 0.822 :1 sea to land ratio, presents a much
more compelling case than the Norwegian coast’s 3.5 :1 ratio.!'¢ Killas
has also argued that the ‘ratio of sea to land” test, explicitly adopted by
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consensus during the Third Conference on the Law of the Sea, is the
most appropriate in interpreting article 7(3).1”

The validity of Canada’s baseline system is also reinforced by the
economic interests of the local Indigenous populations. Indeed, the
historic use and occupancy of the sea and ice by the Inuit and other
Indigenous peoples help to justify not only the Canadian system as a
whole, but also individual baselines."'® Article 7(5) of the LOSC provides
that: “Where the method of straight baselines is applicable under
paragraph 1, account may be taken, in determining particular baselines,
of economic interests peculiar to the region concerned, the reality and
the importance of which are clearly evidenced by long usage.” In the
1951 Fisheries Case, the IC] held that this economic criterion included
“nutritional and cultural dependence.”!”” In particular, the Court found
that: “The survival of traditional rights reserved to the inhabitants of the
Kingdom over fishing grounds ... founded on the vital needs of the
population and attested by very ancient and peaceful usage, may
legitimately be taken into account in drawing a line....”120

The sea-ice is vital to Inuit culture and their way of life. As detailed
in a petition concerning climate change filed by Inuit from Canada and
Alaska with the Inter-American Commission on Human Rights:
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Figure 3-4: Historic Inuit sea-ice use based on maps produced by the Inuit
Land Use and Occupancy Project (Department of Indian and Northern
Affairs Canada, 1976). Jennifer Arthur-Lackenbauer
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[A]lthough many Inuit are [now] engaged in wage
employment, the Inuit continue to depend heavily on the
subsistence harvest for food. Traditional ‘country food’ is far
more nutritious than imported ‘store bought’ food. Subsistence
harvesting also provides spiritual and cultural affirmation, and
is crucial for passing skills, knowledge and values from one
generation to the next, thus ensuring cultural continuity and
vibrancy...
[The Inuit] have developed an intimate relationship with their
surroundings, using their understanding of the arctic
environment to develop a complex culture that has enabled
them to thrive on scarce resources. The culture, economy and
identity of the Inuit as an indigenous people depend upon the
ice and snow.12!
The economic and cultural dependence of the Inuit on the sea-ice from
time immemorial is a critical aspect of Canada’s claim over the waters of
its Arctic archipelago.

An analysis of the criteria defined in the Norwegian Fisheries case and
Article 7 of the LOSC for the drawing of straight baselines does not,
however, entirely resolve the question of Canada’s authority over its
Arctic waters in light of the second major innovation introduced by the
1958 and 1982 Conventions. As an important concession to maritime
States such as the United States, which have long advocated the right to
freedom of navigation, both article 5(2) of the 1958 Geneva Convention
and article 8(2) of the LOSC recognized the continuation of certain pre-
existing navigation rights following the proclamation of baselines.
Article 8(2) of the LOSC provides:

Where the establishment of a straight baseline in accordance with

the method set forth in Article 7 has the effect of enclosing as

internal waters areas which had not previously been considered as

such, a right of innocent passage as provided in this Convention

shall exist in those waters.
Focusing on the words “not previously considered as such,” an
essential argument has been put forward to defend Canada’s claim to
complete control over the Arctic waters: their prior legal status as
Canadian internal waters. Thus, as Howson accurately points out, “the
inquiry shifts from the validity of Canada’s baseline system under
international law to a determination of the status of the Arctic waters
prior to their enclosure” in 1986.122
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Some commentators have argued that Canada’s own inconsistent
actions and pronouncements regarding its Arctic waters may have
damaged its claim to exclusive sovereignty. Although Prime Minister
Trudeau declared in May 1969, in the wake of the Manhattan voyage,
that the islands and the waters between the islands in the Canadian
Arctic were considered “our [Canada’s] own,”'? some experts point out
that the government stopped short of asserting Canadian sovereignty
over the Arctic waters when it adopted the AWPPA. McDorman notes
that the Canadian response was “not to assert absolute jurisdiction over
Arctic waters, but to approach the problem functionally” with the
primary goal of protecting the unique and fragile environment of the
Arctic.1?

This criticism arguably misinterprets the intention and reach of the
AWPPA at the time it was adopted in 1970. The aim of the Canadian
government was to create a 100-mile pollution prevention zone in the
Arctic waters around Canada’s coast, since Prime Minister Trudeau made
clear to the House of Commons in May 1969 that “the waters between
the islands of the archipelago are internal waters over which Canada
has full sovereignty.”'? Indeed, section 3(1) of the Act (“Application of
the Act”) defined “Arctic waters” as:

the waters ... adjacent to the mainland and islands of the Canadian
arctic within the area enclosed by the sixtieth parallel of north
latitude, the one hundred and forty-first meridian of west
longitude, the one hundred and forty-first meridian of longitude
and a line measured seaward from the nearest Canadian land a
distance of one hundred nautical miles; except that in the area
between the islands of the Canadian arctic and Greenland, where
the line of equidistance between the islands of the Canadian arctic
and Greenland is less than one hundred nautical miles from the
nearest Canadian land, there shall be substituted for the line
measured seaward one hundred nautical miles from the nearest
Canadian land such line of equidistance.26

This interpretation of the scope of Canada’s “pollution prevention
zone” also appears to be borne out by paragraph (2) of Section 3. It
begins by reiterating that “[f]or greater certainty, the expression “arctic
waters’ in this Act includes all waters described in subsection (1)...” It
goes on, however, to provide that in respect of any person described in
paragraph 6(1)(a), it also includes “all waters adjacent thereto lying
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north of the sixtieth parallel of north latitude, the natural resources of
whose subjacent marine areas Her Majesty in right of Canada has the
right to dispose of or exploit ... but does not include inland waters.”1?”
Finally, when Canada amended the AWPPA in June 2009 to extend the
zone from 100 nm to 200 nm, the stated objective was to reconcile the
definition of “arctic waters” within the Act with the Canadian exclusive
economic zone, a maritime zone defined from the territorial baseline
drawn around the Arctic archipelago.

Thus, as Canada’s new Arctic pollution prevention zone stretched
from the perimeter of its archipelago well beyond its territorial sea, in
what at the time were considered to be high seas areas, it is entirely
logical that Canada would seek to reassure the international
community that it was not asserting its sovereignty over such a vast
marine area but was rather claiming a limited basis of action for
pollution prevention and control.!?
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Figure 3-5: NORDREG Zone extended to 200 n.m. in 2009. Transport Canada.
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The ‘gate of territorial waters’ theory, propounded following
Canada’s decision to extend its territorial sea from three miles to twelve
miles is, according to Howson, another inconsistency that severely
weakens the Canadian position:

By implying that the territorial waters at either end of the
Northwest Passage gave Canada the basis for “‘undisputed control
. over two of the gateways to the Northwest Passage’, the
Canadian government created the negative inference that
whatever ocean space in the archipelago lay between the two
limits of territorial waters should be considered ‘high seas.” %

Finally, some commentators see the decision in 1985 to draw
baselines around the Canadian Arctic archipelago as contradictory. In
April 1970, during the House of Commons debate on the AWPPA and
the extension of Canada’s territorial sea from 3 to 12 miles, the
following question was asked of the Government:

Regarding the Arctic Islands, will Bill C-202 draw geographic lines
of the 12 mile-limit around each island, or is it intended to draw a
line enclosing all the Arctic islands? In other words, will the
territorial sea as defined in Bill C-203, include areas between Arctic
Islands of more than 24 miles?130

The response from the then Minister of Foreign Affairs, Mitchell
Sharp, reflected the position that he had adopted earlier in the same
debate when he declared that “Canada has always regarded the waters
between the islands of the Arctic archipelago as being Canadian
waters.”’3! He replied: “Since obviously we claim these waters to be
Canadian internal waters we would not draw such lines, Mr.
Speaker.”132 “If they were previously ‘internal waters’,” Howson insists,
“then there was no need to draw baselines in order to curtail the right
of innocent passage....” 13

This particular argument, however, fails to take into consideration
the careful choice of words used by Secretary of State Clark in
announcing the government’s decision to draw straight baselines:
“[T]hese baselines define the outer limit of Canada’s historic internal
waters.” 134

Pharand contends that Canada has given various indications, over a
significant period of time, that it considers the waters of the Arctic
archipelago to be Canadian internal waters.’®> In addition to Sharp’s
statement reproduced above,’® Pharand points to a December 1973
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letter in which the Bureau of Legal Affairs wrote that “Canada also
claims that the waters of the Canadian Arctic Archipelago are internal
waters of Canada...”'¥ This view was subsequently confirmed in May
1975 by the Secretary of State for External Affairs, Allan MacEachen,
when he stated that the Arctic waters were considered to be Canadian
“internal waters.” 13 Rothwell adds to this list of key pronouncements a
1980 legal memorandum in which the Department of External Affairs
stated: “Canada continues to maintain the position that the Northwest
Passage is not an international strait; that the waters making up the
passage are internal....” 1%

It is critical to remember that Article 8(2) of the LOSC and its
preservation of pre-existing rights of innocent passage are only relevant
where it is “the establishment of straight baselines” that has the effect of
“enclosing as internal waters” certain marine areas. As has been
emphasized throughout this chapter, this is not the official Government
of Canada position. Rather, Canada asserts that the waters within the
Arctic archipelago are Canadian internal waters by virtue of an historic
title. Article 8(2) is of no relevance in this context. The analysis of
Article 8(2) has only been undertaken to engage with those experts who
seek to analyze the Canadian baselines as strict LOSC Article 7 straight
baselines — a purely academic exercise.

Does an international strait cut through Canada’s internal waters?

The United States has persistently denied that the Northwest
Passage is enclosed within Canadian internal waters. Rather, as
McDorman reports, the American response to Canada’s claims has
consistently been that the waters of the Passage are part of an
international strait through which a right of passage prevails:

On issues involving navigational rights the United States has

persistently taken a strong stand to protect the right of
navigational passage.... While the trend in this century has been
for coastal states to extend their jurisdiction ever seaward, the
United States, along with other maritime powers, have sought to
ensure a continued right of unimpeded navigation over as wide an
area as possible. One must not underestimate the resolve of the
United States regarding navigational issues and in particular
regarding passage rights in international straits.4°
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This long-established American position was explicitly stated in
President George W. Bush’s January 2009 “National Security
Presidential Directive and Homeland Security Presidential Directive,” in
which he emphasized that freedom of the seas was a top national
priority for the United States. “The Northwest Passage is a strait used
for international navigation, and the Northern Sea Route includes straits
used for international navigation; the regime of transit passage applies
to passage through those straits.”'*! His successor, President Barack
Obama, also expressly reaffirmed the official United States position in
his 2013 “National Strategy for the Arctic Region”: “Accession to the
Convention [1982 United Nations Law of the Sea Convention] would
protect U.S. rights, freedoms, and uses of the sea and airspace
throughout the Arctic region, and strengthen our arguments for
freedom of navigation and overflight through the Northwest Passage
and the Northern Sea Route.” 42

‘Strait’ is not a term of art and has never been defined in international
treaty law. During the negotiations leading to the 1958 Law of the Sea
conventions, States were unable to agree on a generally acceptable legal
regime for international straits. The issue of straits was also quite
divisive during the lead-up to the 1982 LOSC, pitting coastal States,
particularly in the developing world, against the maritime powers.
Although a compromise was eventually reached as to the nature and
scope of the right of passage that would apply to “straits used for
international navigation,” the negotiators were unable to agree on a
precise definition for such straits.#3

Consequently, the only source of law for the meaning to be ascribed
to an ‘international strait’ is the 1949 International Court of Justice
decision in the Corfu Channel case.'* The case concerned incidents which
had taken place on 22 October 1946 in the Corfu Channel, which at the
time Albania claimed as territorial waters. While navigating the strait,
two British destroyers had struck mines and had suffered damage,
including a serious loss of life. Alongside the question of Albania’s
responsibility for the explosions, the Court was asked to consider
whether the United Kingdom had violated international law, through
the acts of its Navy, by failing to obtain Albania’s authorization before
entering the North Corfu Channel. On this second issue, the Court
concluded that the Channel “should be considered as belonging to the
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class of international highways through which passage cannot be
prohibited by a coastal State in time of peace.” %

In answering the question “whether the test is to be found in the
volume of traffic passing through the Strait or in its greater or lesser
importance for the international navigation,” the Court stated that “the
decisive criterion is rather its geographical situation as connecting two
parts of the high seas and the fact of its being used for international
navigation.”'¢ In this key passage, which remains the only international
ruling on the issue, the IC] set out the twin criteria that define an
international strait: “one pertaining to geography and the other to the
function or use of the strait,” to borrow Pharand’s words.'¥ The
deliberate use by the Court of the coordinative conjunction “and” would
seem to give equal weight to both criteria.

The IC]’s geographic criterion was subsequently enlarged by the 1958
Territorial Sea Convention and the LOSC. As a result of the inclusion of
article 16(4) in the 1958 Convention'#® and the concept of the exclusive
economic zone in the LOSC,* it is now accepted that an “international
strait’ may also join a part of the high seas with the territorial sea of a
foreign State or two parts of the exclusive economic zone.'™ According
to Pharand, the geographic criterion is easily met in the case of Canada’s
Northwest Passage in that it links two parts of the high seas:

Indeed, the eastern end of the Passage leads to Baffin Bay, Davis
Strait, the Labrador Sea and the Atlantic Ocean, whereas the
western end leads to the Beaufort Sea, the Chukchi Sea, the Bering
Strait and the Pacific Ocean.!

As to the second functional criterion—that the strait be used for
international navigation—there has been some debate over its precise
meaning. The critical question is whether an ‘international strait” is one
that has been and is being used by foreign vessels (actual use) or, on the
other hand, one that merely could be used by foreign vessels (potential
use). Once again, the only legal source of guidance on this issue appears
to be the ICJ’s decision in the Corfu Channel case:

It may be asked whether the test is to be found in the volume of
traffic passing through the Strait or in its greater or lesser
importance for international navigation. But in the opinion of the
Court the decisive criterion is rather its geographical situation as
connecting two parts of the high seas and the fact of its being used
for international navigation. Nor can it be decisive that this Strait
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is not a necessary route between two parts of the high seas, but
only an alternative passage between the Aegean and the Adriatic
Seas. It has nevertheless been a useful route for international maritime
traffic.152

The functional criterion was also codified in the 1958 Territorial Sea
Convention and copied in the LOSC, without any of the Court’s
refinements. Both article 16(4) of the Geneva Convention and article
34(1) of the LOSC merely refer to “straits used for international
navigation.” According to Howson, the past tense “used,” which
appears in the Corfu Channel decision and in both statutory
formulations, confirms that ‘actual use’ is the more tenable
interpretation.>®

S.N. Nandan and D.H. Anderson, both delegates at the Third U.N.
Conference on the Law of the Sea, also take the view that potential use
is insufficient, insisting that there must be actual use though such use
need not be “regular or ... reach any predetermined level.”’> Tommy
Koh, President of the Conference from 1981 to 1982, agrees that
potential use of a strait is not enough and that actual use is necessary.
Koh argues that the LOSC requires evidence “that a strait is usually
being used, the volume of such usage being irrelevant, for international
navigation.” 1%

Confirmation for this assessment can be found in the view expressed
by the United Kingdom in its Pleadings in the 1951 Norwegian Fisheries
case wherein it defined an international strait as “any legal strait to
which a special regime as regards navigation applies under
international law because the strait is substantially used by shipping
proceeding from one part of the high seas to another.”'® The
International Law Commission’s draft convention for the 1958 Law of
the Sea Conference similarly confined the right of non-suspendable
innocent passage to straits “normally used for international navigation
between two parts of the high seas.”'”

In 1964, Richard Baxter wrote that “international waterways must be
considered to be those rivers, canals, and straits which are used to a
substantial extent by the commercial shipping or warships belonging to
states other than the riparian nation or nations.”'>® As for the criteria
applied by the ICJ in the Corfu Channel case, Baxter concluded that “the
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test applied by the Court lays more emphasis on the practices of
shipping than on geographic necessities.” >
D.P. O’Connell also emphasized the importance of the “actual use”

criterion:

When it is said, then, that a strait in law is a passage of territorial

sea linking two areas of high sea this is not to be taken literally, but

rather construed as meaning a passage which ordinarily carries the

bulk of international traffic not destined for ports on the relevant

coastlines. The test of what is a strait, unlike the test of what is a

bay, is not so much geographical, therefore, as functional.60
O’Connell later reaffirmed the importance of the functional element in
what is widely regarded as his most authoritative study, The
International Law of the Sea. In his opinion, the Corfu Channel case
established “that not all straits linking two parts of the high seas are
international straits, but only those which are important as communication
links.” 161

In one of the most complete modern studies of the legal regime of

straits, Hugo Caminos concludes:

The amount of use required of a strait before it can be

categorized as “belonging to a class of international highways

through which passage cannot be prohibited” has never been

adequately quantified by scholarly debate. One could conclude,

however, that this amount lies somewhere between strict utility

and potential utility.162

More recently, Robin Churchill and Alan Lowe have considered the
Northwest Passage and the Northern Sea Route to be situations where
there is “real doubt” as to whether an international strait exists.'®® They
chose not to analyze the Northwest Passage—because the dispute
between Canada and the United States “was circumvented” by the 1988
Arctic Cooperation Agreement—but their views on the Northern Sea
Route would still seem to be of some relevance:

[T]here are doubts as to whether the straits can be said to be “used
for international navigation,” and thus attract a right of transit
passage, in the light of the handful of sailings through the (often
ice-bound) straits that have actually taken place.¢

Despite the fairly general view that a certain level of actual use is
required, voices from within the U.S. military assert that potential use is
sufficient. In 1987, Richard J. Grunawalt of the U.S. Naval War College
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wrote: “Some nations take the view that an actual and substantial use
over an appreciable period of time is the test. Others, including the
United States, place less emphasis on historical use and look instead to
the susceptibility of the strait to international navigation. The latter view
has the greater merit.”'¢> The last sentence is, of course, an opinion
rather than an argument.

Twenty years later, James Kraska of the U.S. Navy asserted that
“[t]he test is geographic, not functional —if the water connects one part
of the high seas or EEZ to another part of the high seas or EEZ, it is a
strait.... there is no authority for the idea that a strait is only a strait if it
meets a certain minimum threshold of shipping traffic.”'® The Canadian
media described Kraska’s article as having “the full backing of the Bush
administration in Washington,”'¢” but there is no evidence of any other
State which publicly supports the U.S. view. The ‘potential use’
interpretation is supported neither by customary international law nor
the only ICJ decision on international straits—which are the only points
of reference given that the treaties (1958 and 1982 Conventions) do not
give a precise definition of what is an international strait.

That said, there is still some debate as to the necessary wvolume of
traffic needed for a body of water to be characterized as an international
strait. As Pharand reported, the evidence in the Corfu Channel case
showed that it had been a useful route for ships flagged by seven
different States: Greece, Italy, Romania, Yugoslavia, France, Albania,
and the United Kingdom. Over a 21 month period, there had been some
2,884 crossings, and this figure covered only those ships which had put
into port and been visited by customs. It did not include the large
number of vessels which had gone through the strait without calling at
the Port of Corfu. “In other words,” Pharand concluded, “the actual use
of the North Corfu Channel had been quite considerable.”% In contrast,
Robert Headland and his associates at the Scott Polar Institute
document only 314 complete transits of the Northwest Passage over the
course of more than a century (between 1903 and 2019) by 239 different
vessels (several with changed names).®

Rothwell cautions, however, that a special polar standard could be
applied in the case of the Northwest Passage:

Certainly, the amount of traffic through the Northwest Passage is
not comparable to that of the Corfu Channel, or other commonly
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accepted international straits. The need to apply different
standards in the polar regions, however, has been recognized.”
The presence of ice in the Passage and the polar weather conditions
should, according to Rothwell, allow for a test requiring a lower
volume of international navigation of the Passage in order to classify it
as an international strait.!”!

While acknowledging that the Court did not specify what level of
activity was necessary,'”> Pharand maintains that, at the very least, the
strait must have a history as a useful route for international maritime
traffic.”'7? In applying this test, Pharand suggests that the level of use be
determined principally, but not exclusively, by reference to two factors:
the number of ships navigating the strait and the number of flags
flown.174

A further critical aspect must be emphasized: in the Corfu Channel
case, the evidence showed that the thousands of foreign ships that had
transited through the Channel had done so by right, without obtaining
the prior approval of Albania or, indeed, involving Albanian officials in
those transits. This state of affairs stands in marked contrast to the
limited number of foreign transits through the Northwest Passage:
Canadian authorities have been involved in all such transits and
Canadian domestic regulations have been fully adhered to and
respected. Even the American icebreaker Polar Sea, which sailed
through the Passage in 1985 under an informal “agreement to
disagree,”'”> complied with Canadian legal measures.'”® Far from
treating the Northwest Passage as an ‘international highway,” foreign
ships have recognized Canada’s authority and conformed to Canadian
rules and regulations.

It is thus Canada’s position that the Northwest Passage does not
fulfill the functional criterion which, together with the geographic
criterion, defines an international strait. Two recent, influential studies
agree with this assessment. Michael Byers, in his 2013 study, concludes
that in the absence of any non-consensual transits by foreign vessels
through the two Arctic seaways (Northwest Passage and Northern Sea
Route), they do not at present meet the definition of an international
strait subjected to the right of transit passage.'”” Ana Lépez Martin,
author of the comprehensive volume International Straits: Concept,
Classification and Rules of Passage, declares in turn: “Today the majority
doctrine excludes the whole of the Northwest Passage for the
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classification of an international strait because it cannot be used for
international navigation.” 17
Writing in 1988, Howson warned that while the Northwest Passage

did not at the time fulfil the twin criteria of an “international strait,” the

situation could quickly change:
[Tlhough at present both the rarity of surface voyages and the
difficulty of navigation through the ice-bound waters keep
international maritime navigation away from the Northwest
Passage, technological advancement will soon complement
geographic potential. Indeed, to a certain extent, this has already
occurred with rapid advances in submarine technology. Under
either ‘actual’ or ‘potential’ use standards, the Passage is likely to
become a far more compelling case for the status of an
‘international strait.”17

This warning, offered more than thirty years ago, did not take into
account the current, sudden, and dramatic loss of Arctic sea-ice caused
by accelerating climate change.

Recent Developments

While the arguments of the two main protagonists in the debate over
the legal status of the Northwest Passage have not substantially
changed over the course of the last half century, there have been some
important developments in Canada. New policies and programmes
have been established (1) aimed at recognizing the vital role that
Canada’s Indigenous peoples must play in Arctic ocean governance,
and (2) dealing with the threats posed to the Arctic marine environment
by climate change and the consequent increased level of marine
activity.

Nation-to-nation reconciliation

Reconciliation with Canada’s Indigenous peoples has been at the
heart of Prime Minister Justin Trudeau’s agenda and has strengthened
the exercise of Canadian sovereignty in the Arctic.

Acknowledging the reality that “Canada’s sovereignty over the
waters of the Arctic archipelago is supported by Inuit use and
occupancy” (article 15.1.1(c) of the NLCA), the Trudeau government
announced in late December 2016 that it would co-develop a new
“Arctic Policy Framework” for Canada in collaboration with Indigenous
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and territorial partners. With the aim of creating a long-term vision of
priorities and strategies for the Canadian Arctic, as well as promoting
shared leadership and partnerships, the process adopted a whole-of-
government approach involving many federal departments and
agencies. National Indigenous organizations were heavily involved and
several regional roundtables organized to seek the input of local
Indigenous groups. Gatherings of academics and industry experts also
ensured a broad spectrum of interests and ideas. This novel and widely
inclusive process, challenging to manage in practice, led to the release in
early September 2019 of “Canada’s Arctic and Northern Policy
Framework” [hereinafter Framework].18
The Framework is described on the Crown-Indigenous and Northern
Affairs Canada website as “a profound change of direction for the
Government of Canada.”'® The introduction to the Framework
emphasizes that, unlike previous Canadian Arctic policies, it better
aligns Canada’s national and international policy objectives with the
priorities of Indigenous peoples and of northerners:
For too long, Canada’s Arctic and northern residents, especially
Indigenous people, have not had access to the same services,
opportunities, and standards of living as those enjoyed by other
Canadians. There are longstanding inequalities in transportation,
energy, communications, employment, community infrastructure,
health and education. While almost all past governments have put
forward northern strategies, none closed these gaps for the people
of the North, or created a lasting legacy of sustainable economic
development. 18

Recognizing that ‘made in Ottawa’ policies have not been successful
in the past, the Framework “puts the future into the hands of the people
who live there to realize the promise of the Arctic and the North.”'$ Its
vision is articulated as “[s]trong, self-reliant people and communities
working together for a vibrant, prosperous and sustainable Arctic and
northern region at home and abroad, while expressing Canada’s
enduring Arctic sovereignty.”' A crucial element of this new,
cooperative form of policy making is the inclusion in the Framework of
chapters from Indigenous, territorial and provincial partners: “Through
these chapters, our partners speak directly to Canadians and to the
world, expressing their own visions, aspirations and priorities.” 85
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In the months leading up to the release of the Framework, Inuit
leaders from Nunavut seized a valuable opportunity to assert their
resolve to be heard, for their “own visions, aspirations and priorities”
for the region to be acknowledged and respected. When U.S. Secretary
of State Mike Pompeo denounced Canada’s claim over the NWP as
“illegitimate” during a speech at the Arctic Council Ministerial meeting
in Finland early in May 2019, Canada’s Foreign Affairs minister
Chrystia Freeland was quick to respond, declaring that “Canada is very
clear about the NWP being Canadian” and insisting that “[t]here is both
a very strong and geographic connection with Canada.”'8¢ This
diplomatic tit-for-tat exchange between high level American and
Canadian government officials came as little surprise. The more forceful
and compelling rebuttal came from Canadian Inuit, who served notice
on Pompeo and the U.S. government that the NWP is part of Inuit
Nunangat, their Arctic homeland, and who reminded all nations of their
legally protected right to self-determination.!®”

Exercising Canadian sovereignty in a warming Arctic

In the past, Canada has been criticized for claiming the Northwest
Passage as part of its national territory without implementing concrete
measures and actions to fulfill its fundamental duty to act as responsible
and responsive sovereign over its waters.

Since it was first elected in 2015, the Trudeau government has
invested considerable sums and launched ambitious programmes to
effectively exercise Canada’s sovereign authority over its Arctic waters
and discharge its duty to act as a responsible steward. On 7 November
2016, Prime Minister Trudeau launched the $1.5 billion Oceans Protection
Plan (OPP) to improve marine safety, promote responsible shipping and
protect Canada’s marine environment. The first paragraph of the official
government announcement declares that Canada’s ambitious ‘marine
safety plan’ is supported by “commitments to Indigenous co-
management.”'®® Indeed, one of the OPP’s four main priority areas is
defined as strengthening partnerships and launching co-management
practices with Indigenous communities.®

Many of the initiatives launched under the OPP have Arctic
components. Three programmes in particular have provided
meaningful participation for local communities, land claims rights
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holders, and territorial partners, and the opportunity to shape the
emerging governance regime.

Under the impetus of the OPP, Transport Canada (TC) and the
Canadian Coast Guard have revitalised their Low Impact Shipping
Corridors Initiative. The goal is to identify specific shipping routes
throughout the Arctic and prioritize spending for infrastructure and
services for transportation and emergency response (e.g. hydrography,
navigational aides, ice breaking, patrolling). Broad consultations with
Inuit organizations and local communities have been conducted to
ensure that ships do not senselessly disrupt wildlife and traditional,
cultural, social and economic Indigenous activities.'*

With OPP funding, Transport Canada has also established the
“Proactive Vessel Management Initiative,” a new approach to managing
vessel traffic in Canadian waterways. Cambridge Bay, a community
along the NWP in the Kitikmeot region of the central Canadian Arctic,
has been selected as a host location for a pilot project to test various
concepts and practices for the efficient resolution of vessel traffic
management issues that are respectful of the needs and priorities of
local residents.

Finally, as mandated by the NLCA, Indigenous Northerners have
been heavily involved in the creation of Canada’s largest marine
conservation area, Tallurutiup Imanga (Lancaster Sound), at the eastern
entrance of the NWP. After lengthy negotiations between the federal
and Nunavut governments and the Qikiqtani Inuit Association
(representing Inuit in the eastern Canadian Arctic), an agreement in
principle was reached in December 2018 that includes a new
collaborative federal-Inuit governance model and an Inuit advisory
body. According to Oceans North, the agreement represents a new
approach to protecting sensitive ocean environments: “a recognition
that the people in the best position to manage this wonderful ecosystem
are the people who have been managing it for centuries.”'*! Discussions
are also underway between the Qikiqtani Inuit Association, the
Government of Nunavut, and the Government of Canada for the long-
term protection of the multi-year ice pack in the Tuvaijuittuq marine
protected area north of Ellesmere Island.
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Conclusion

Canada and the United States are allies in the quest for a practical and
responsible navigational regime in the Arctic. Unfortunately,
Washington is often cast as Canada’s principal detractor and there are
some elements, if not fully explained and properly understood in their
context, which lend support to that characterization. However, the two
continental partners have a long history of collaboration in the Arctic
and have found ways to set aside their legal differences to make things
happen and to move forward.!

The 1988 Arctic Cooperation Agreement, in which the two parties
agreed to disagree and then proceeded to set out a regime governing
transits of the NWP by American icebreakers engaged in research,
represents a key aspect of this long-standing commitment to
cooperation.’”® Deliberate legal ambiguity has served and continues to
serve both countries well. Unfortunately, a new and powerful
phenomenon over which neither Canada nor the United States has full
control is ‘rocking the boat.” Climate change and the melting of the sea
ice — at a rate which is exceeding even the most pessimistic forecasts —




Northwest Passage 145

has changed the nature of the problem. This is no longer simply a
bilateral issue, if it ever was.

Canada and the United States should continue to find ways to set
their legal differences aside and work collaboratively. At the same time,
Canada must continue to vigorously defend its claim to exclusive
jurisdiction over the NWP at the international level. American officials
should not interpret this policy as one of provocation. It is a necessary
strategy aimed at a wider audience. In the face of a dramatically
changing Arctic, it is only legally prudent and politically wise for
Canada to defend a robust and enforceable navigational regime.

Since the early 1970s, Canada has acted with transparency in setting
up its Arctic regime. The AWPPA has been updated in the intervening
decades with input from the International Maritime Organization
(IMO). Canada was an early proponent and spearheaded efforts within
the IMO for the adoption of the Polar Code;'** and many of its safety and
environmental provisions mirror Canadian standards. Canadian
regulations have now also been widely adopted by international
classification societies.' Finally, Canada is on record since at least 1969
as being fully committed to facilitating navigation through the
Northwest Passage so long as ships are respectful of the Arctic
environment and its peoples. In that year, Prime Minister Pierre Elliott
Trudeau declared that “to close off those waters and to deny passage to
all foreign vessels in the name of Canadian sovereignty ... would be as
senseless as placing barriers across the entrances of Halifax and
Vancouver harbours.”" The following year, in its response to a U.S.
diplomatic note, the Canadian government reiterated “its determination
to open up the Northwest Passage to safe navigation for the shipping of
all nations, subject, however, to necessary conditions required to protect
the delicate ecological balance of the Canadian Arctic.””

Canada has legal obligations which it must fulfill, principally to the
Inuit and other Indigenous peoples who inhabit the Arctic and whose
cultural identity is tied to the land, to the sea, and diminishing ice.
Commitments to environmental stewardship and safe navigation in
partnership with all Northern Canadians must continue to be
concretized through inclusive and effective initiatives and programmes.
For in the absence of decisive and sustained involvement, Canada
cannot hope to convince an increasingly wide array of interested
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stakeholders that it remains the best possible steward and manager of
the Northwest Passage.
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Conclusions

P. Whitney Lackenbauer, Suzanne Lalonde, and Elizabeth
Riddell-Dixon

With unrelenting media attention focused on the Arctic and the
tenacity of “crisis” and “dispute” narratives suggesting an ominous
future for the region, the aim of this volume was to revisit the three
main maritime boundary, status of waters, and delimitation issues in
the Canadian North. We hope that our comprehensive overviews of
these cases provide a foundation for more sober assessments of the
realities surrounding these issues, how they have been and continue to
be managed, and how and why they might be resolved in the future.

Beaufort Sea (United States): The Beaufort Sea boundary remains
the most significant unsettled maritime boundary dispute in the
Canadian Arctic. The wording of the 1825 Anglo-Russian Boundary
Treaty set the eastern border of Alaska at the “meridian line of the 141%
degree, in its prolongation as far as the frozen ocean.” As P. Whitney
Lackenbauer outlined in his historical overview (chapter 1), Canada
contends that this treaty language intended to extend the 141% meridian
as an ocean boundary into the Arctic Ocean as far as the North Pole. In
practice, Canada has unevenly applied a so-called “sector claim” to the
water and ice in the Arctic Ocean since 1907. In contrast, the United
States insist that the 1825 treaty delimitation applies only to the land
border, and that applying an equidistance line in the Beaufort Sea is
legally and geographically appropriate. Owing to the shape of the
coastline, these different positions produce a pie-shaped disputed zone
of approximately 6,250 square n.m.

This ongoing dispute belies easy resolution using strictly legal
criteria. In 1965, Canada issued oil and gas exploration permits and
leases in the Beaufort Sea up to the 141t meridian. The United States
protested this action in 1976, prompting the two countries to meet to try
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to resolve the dispute (along with their other maritime boundary
disputes) over the next two years. Unable to reach an agreement at that
time, and without strong incentives to make concessions to resolve the
dispute, the two countries put the issue to the side. Although soaring
hydrocarbon prices and heightened rhetoric about a so-called “race for
Arctic resources” in the 2000s pushed the dispute back onto the political
radar, sobering realities over the last decade have removed the
perceived urgency to resolve it. Core questions remain. Do the 141%
meridian or an equidistance line meet the criteria of equitable result? Do
Inuvialuit rights influence potential options for a bilaterally-negotiated
solution? How will recent Canada-U.S. collaboration on scientific
research in the Beaufort to determine the geographic extent of sovereign
rights to an extended continental shelf affect the calculus of the
resources at stake in striking a negotiated solution?

Extended Continental Shelf: Canada filed a submission on the outer
limits of its continental shelf in the Arctic Ocean with the UN
Commission on the Limits of the Continental Shelf on 23 May 2019.
Prepared in accordance with scientific and legal requirements
prescribed in the UN Convention on the Law of the Sea (UNCLOS),
Canada’s submission includes 1.2 million square kilometres of seabed
and subsoil in the Arctic Ocean (including the geographic North Pole).
In the second chapter, political scientist Elizabeth Riddell-Dixon
demonstrates how the work to define the outer limits of the Canadian
continental shelf conforms with international law and practice, as do the
activities and delineations of neighbouring states whose Arctic ECSs
overlap with that of Canada.

Expanding upon her previous work, Riddell-Dixon discusses the
submissions of Canada, Denmark/Greenland, and the Russian
Federation to the Commission on the Limits of the Continental Shelf
pertaining to their respective Arctic extended continental shelves. She
challenges the validity of the commonly-held assumption that Canada
and other Arctic countries are engaged in a highly competitive scramble
to stake claims for extensions to their continental shelves beyond 200
nautical miles from shore. She concludes that the submissions are, for
the most part, mutually reinforcing; that there are extensive overlaps in
the areas of extended continental shelves delineated by the three Arctic
States that will necessitate maritime boundary delimitation; that the
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overlaps will be resolved peacefully and in accordance with
international law; that the extended continental shelves, as currently
delineated, leave very little of the Arctic seabed outside of national
jurisdiction, which has consequences for the common heritage of
humankind; and that negotiations are needed at the national and
international levels to clarify Article 82 of UNCLOS. Although no
resource development will take place on the Arctic extended continental
shelves in the foreseeable future, exploitation will soon be a reality off
Canada’s east coast; hence, a consistent, workable regime is needed.

Northwest Passage: The third chapter highlighted the sensitive
nature of the debate surrounding Canada’s asserted right to exert
exclusive and absolute authority over its Arctic historic internal waters,
including the various routes of the Northwest Passage. While there is
little merit to the idea that Canada’s sovereignty is on “thinning ice,” the
lingering question of transit rights through the Northwest Passage
remains the primary source of Canadian sovereignty concern — despite
official insistence from Canada’s foreign ministry that the country’s
ownership of the waters is not in doubt.! Canada’s well-established
legal position that it has the right to exercise full and exclusive
sovereignty over the waters of the Northwest Passage remains
contested, not in terms of foreign states claiming rival ownership but
certainly in regards to Canada’s right to control foreign navigation.
While opposition to Canada’s historic internal waters position has
traditionally been centred in Washington, other nations are waking up
to the possibility of a trans-polar route through the Canadian Arctic and
the benefits that they might accrue from a regime of free transit through
these waters.

International legal scholar Suzanne Lalonde explained how specific
events and the development of the Law of the Sea have influenced the
Northwest Passage “saga.” While noting that Canada’s official legal
position — that the waters of the Arctic archipelago are Canadian
internal waters by virtue of an historic title — is often overlooked,
Lalonde acknowledges that the 1985 baselines might one day be relied
upon (for instance in international judicial proceedings) as an
alternative basis for Canada’s sovereign authority. The chapter
highlighted that valid arguments have been crafted both for and against
the Canadian position—the inevitable result of a body of international
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rules without any single authoritative interpretation and devoid of
mathematical precision.

Lalonde’s chapter, however, reveals Canada’s longstanding
commitment to the protection of its Arctic waters and the leadership
role it has played in developing new norms of environmental protection
within the Law of the Sea, particularly for polar waters. It also
emphasizes that the Northwest Passage issue is not simply a matter of
governance by the Government of Canada. Indigenous peoples, for
whom the waters are a cultural heritage, are rightfully demanding that
their identity be respected and their right to have a say in regulating
marine activities recognized.

All three chapters confirm that the myth of Arctic resource wars
erupting over uncertain boundaries, status of water disagreements, or
overlapping continental shelves is pure fantasy, conjured by political
and media commentators seeking simple, sensational frames to grab
public attention. Denmark/Greenland and the United States are close
allies, friends, and Arctic partners with which Canada shares deep
mutual interests. There is no risk of a serious breach in bilateral relations
over longstanding and well-managed disputes in the Beaufort Sea, over
potential overlaps in extended continental shelves, or over Hans Island
and the Lincoln Sea (see the appendix). Even potential friction between
Canada and Russia over overlapping continental shelves around the
North Pole is much more exciting in theory than in legal and political
reality. The outer limits of the Canadian and Russian extended
continental shelves in the Arctic Ocean are sure to overlap on the basis
of scientific evidence, but there is no military component to this issue,
and relative capabilities to assert control over resources has no bearing
on the outcome. In fact, both Russia and Canada stand to gain the most
if the delineation process unfolds in conformity with UNCLOS. There is
every reason to anticipate that, in the end, diplomatic negotiations will
yield mutually advantageous outcomes. Canada and Russia may find
themselves on different sides in an era of renewed great power rivalry,
but they also have much in common as Arctic states. Consequently,
national self-interests mean that a general state of international
competition does not portend Arctic conflict over overlapping rights to
the resources on the outermost fringes of extended continental shelves.?
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Marine transportation plays a critical role in Canada’s plans to
facilitate responsible and sustainable development of Northern
resources. Canada welcomes navigation in its Arctic waters, provided
ships respect Canadian conditions and controls related to safety,
security, protection of the environment, and Inuit interests. The country
has exercised leadership in terms of promoting legal rules for safe
navigation in the Arctic, rules that are now largely reflected at the
international level, notably in the International Maritime Organization’s
Polar Code.®> Provided that Canada continues to act responsibly and
transparently to guarantee the safety of shipping and the preservation
of fragile Arctic waters, opposition to its legal position on the NWP will
hopefully become more muted. Thus, the long-term goal of a stable and
secure circumpolar world, where each Arctic littoral state enjoys
sovereignty and sovereign rights, is compatible with Canada’s ongoing
management of maritime boundary disputes, its determination of the
outer limits of its continental shelves, and enduring disagreements over
the legal status of the Northwest Passage.
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e.htm?Language=E&Parl= 40&Ses=3&comm_id=76.
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119-71; and Lackenbauer and Lalonde, “Canada, Sovereignty, and ‘Disputed’
Arctic Boundaries: Myths, Misconceptions, and Legal Realities,” in The
Networked North: Borders and Borderlands in the Canadian Arctic Region, ed.
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Appendix
Canada’s Other Boundary Disputes in the Arctic

P. Whitney Lackenbauer

Hans Island: Canada’s Northern Strategy (2009) observes that “Canada’s
sovereignty over its Arctic lands and islands is undisputed, with the
exception of Hans Island, which is claimed by Denmark.”! Because it is
the only outstanding dispute involving land, this 1.3 km? barren and
uninhabited sandstone island situated in the Kennedy Channel between
Ellesmere Island and Greenland has attracted a disproportionate
amount of attention.

The question of ownership of Hans Island arose in 1973 when the
two countries delimited the continental shelf between Canada and
Greenland. The two sides could not agree on the status of Hans Island,
which fell right on the maritime boundary line, so they chose to set
aside the question of the island itself. The shelf surrounding the island
was delimited, with the maritime boundary stopping at the low-water
mark on the island’s south side and starting again from the low-water
mark on the north side.? Accordingly, and despite popular
misconceptions, the dispute has no significant impact on the status of
the waters, seabed resources, or navigation rights around Hans Island
itself.

The issue of ownership has been raised sporadically by both
countries who, since the 1980s, have undertaken various public
demonstrations to reinforce their claims. After discovering that
Canada’s Dome Petroleum was using Hans Island as a platform for
research activities, the Danes sent an expedition to it in 1984 to plant
their flag and proclaim sovereignty, leaving the message “Welcome to
the Danish Island” and a bottle of brandy. Canada responded in kind
with its own sign, a Canadian flag, and bottles of Canadian Club
whiskey. This comical dance continued for the next two decades.?

The Danish position rests primarily on the principles of discovery,
geology and usage. Hans Island was “discovered” in 1853 by an Ameri-
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can expedition undertaken in agreement with Danish authorities and
with the participation of the famous Greenlander Hans Hendrik (1834-
89) of Fiskenaesset.* Previously and subsequently, Greenland Inuit
stopped on the island when crossing to Ellesmere Island to hunt. On the
other hand, Canadian Inuit have never used Hans Island regularly.

For its part, Canada claims that the entire region was transferred to
its control by a British order-in-council in 1880 that incorporated “all
British Territories and possessions in North America, not already
included in the Dominion of Canada, and all islands adjacent to any
such territories or possessions.” Ottawa has always understood Hans
Island to be on the Canadian side of the median line demarking the
boundary with Greenland. In 1953, the Topographical Survey of Canada
surveyed Hans Island and placed a cairn claiming it for Canada, and
Canada issued a land use permit to Dome Petroleum in the 1980s to use
the island as a scientific base to study ice movements. In 2000, a team of
scientists from the Geological Survey of Canada mapped the island and
took geographic samples. Canadian sources also suggest that the
geological and geomorphological evidence cited by Denmark is relevant
only when claiming continental shelf and not islands, where the test is
effective occupation.

Given that the island is uninhabited, possesses no strategic value,
and boasts no natural resources, this territorial dispute should raise little
practical concern — but it has been imbued with symbolic and nationalist
significance since the Danes sent naval vessels to the island in 2002 and
2003. Canada responded in 2005 with an inukshuk-raising and flag-
planting visit by Canadian Rangers and soldiers, followed by a highly
publicized visit by its Minister of National Defence Bill Graham. The
media frenzy soon spiralled out of hand, alluding to Canada’s 1995
“Turbot War” with the Spanish and even a possible “domino” effect,
suggesting that if Canada lost Hans Island its other Arctic islands might
succumb to a similar fate.®

In an effort to reduce tensions, the two countries issued a joint
statement in September 2005 declaring that “we will continue our efforts
to reach a long-term solution to the Hans Island dispute.” The statement
also provided that “in the tradition of cooperation in the region between
our scientists we will explore the feasibility of joint scientific projects on
or in the area of Hans Island.” The two neighbours also agreed to keep
each other informed of any activities related to the Island and pledged
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that “all contact by either side with Hans Island will be carried out in a
low key and restrained manner.”” Since that time, the two countries
have pursued regular bilateral discussions in a bid to arrive at a
mutually acceptable solution. In 2008, they cooperated in setting up an
automatic weather station on the island to measure atmospheric
conditions in Nares Strait, which connects the Arctic Ocean with the
North Atlantic Ocean and thus plays a key role in the global hydrologic
cycle.®

Various diplomatic options exist to resolve this dispute. Canada
and Denmark could negotiate an agreement which would see one
country gain complete sovereignty over the island: the simplest
solution, but one that is politically unattractive to both sides.
Alternatively, the island could simply be split by connecting the lines
currently demarcating Nares Strait, which would result in roughly half
of the island going to each party, thus creating a new land border for
both countries. In 2015, international legal scholar Michael Byers and
Professor Michael Boss of the University of Aarhus proposed that
Canada and Denmark should share sovereignty and jurisdictional
responsibility over the island, appointing a joint commission to settle
governance issues where required.” Others suggest simply ceding
power to the Inuit of Nunavut and Greenland to co-manage as part of
the Pikialasorsuaq (High North Polynya) area,’® or (in what might be a
tongue-in-cheek commentary) “gifting it” to the people of Greenland.!
In any case, a negotiated solution requires political will, and the optics
of surrendering sovereign territory — however small and insignificant in
practical terms — are a strong disincentive. Given the excellent relations
between the two countries, and their mutual satisfaction with the
current arrangement over Hans Island, there is no acute pressure to
settle this dispute.

Lincoln Sea (Denmark): The disagreement between Canada and the
Kingdom of Denmark regarding two small maritime areas in the
Lincoln Sea north of Ellesmere Island and Greenland, totalling
approximately 65 square nautical miles, is highly technical in nature.
The two countries signed a treaty in 1973 agreeing that the boundary in
the Lincoln Sea should be an equidistance line, with Denmark
subsequently using tiny Beaumont Island to establish its baseline and
Canada arguing that this “rock” is too insignificant to influence the
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Figure 5-2: Lincoln Sea. Gray, IBRU Boundary and Security Bulletin (Autumn
1997)

boundary line."? On 28 November 2012, the foreign ministers of Canada
and Denmark announced that they had reached a tentative agreement
on where to establish the maritime boundary, stating that “with the
passage of time” their “differences” on technical considerations had
“faded.”’® Since that time, negotiators have been working to transform
the tentative agreement into a treaty text for ratification by their
respective governments which, in turn, will yield a continuous maritime
boundary stretching more than 1,600 nautical miles.
During a May 2018 meeting in Ottawa, officials from Copenhagen
and Nuuk announced that they were setting up a joint task force to



174 Lackenbauer

explore options and provide recommendations on how to officially
resolve outstanding boundary issues in the Arctic with Canada,
including the ownership of Hans Island, the maritime boundary in the
Lincoln Sea, and the Labrador Sea continental shelf overlap beyond 200
nautical miles. Statements by the countries” foreign ministers
emphasized collaboration and a commitment to “peaceful and
constructive” deliberations. “Canada is looking forward to fruitful
bilateral discussions with the Kingdom of Denmark under this newly
established Task Force,” Global Affairs Canada spokesperson Elizabeth
Reid told reporters. “This work is a demonstration of our excellent
cooperation with Denmark in the Arctic and our collective leadership in
the region.”'* The task force has not publicly issued any findings or
recommendations as of March 2020.
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